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LECTURE I. 



The L\w of Perpetuities — Its Nature and Place 

IN Jurisprudence. 

It has been usual with writers of eminence on the Law Difficulty of 
of Perpetuities, to dwell not only on the importance but 
also on the difficulty of the subject. In a country where, 
with the gradual decay of its industries, land has become 
the principal store-house of national wealth, the import- 
ance of the study of the laws which regulate its disposi- 
tion, can hardly be overestimated ; but I venture to think 
that the obscurity which has been supposed to pervade the 
subject, has been somewhat exaggerated. No one with 
an adequate knowledge of the manifold problems which 
demand our attention in this field of enquiry, will main- 
tain for a moment that the subject is wholly free from 
difficulties, or that the difficulties which present themselves 
can always be satisfactorily solved. When, however, we 
come to examine the difficulties, we find that they are 
traceable, not to anything mysterious or unintelligible 
in the nature of the subject, but rather to the fact that 
the authorities we have to rely upon are, on the one 
hand, so fragmentary and unsystematic as to be easily 
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liable to misinterpretation, and, on the other, so varied 
in extent and diverse in character as to make it excep- 
tionally hard to co-ordinate and harmonize them. It 
would serve no useful purpose if I were to lay before you 
a dry catalogue of these authorities ; I wish you only to 
bear in mind that they can never be studied with profit 
or pleasure unless you have a clear conception of the 
manner in which the laws regulating the disposition of 
land have developed with the progress of civilization. I 
purpose, therefore, in this introductory lecture, to sketch 
in outline the historical development of the ideas relating 
to land, and thus to determine the nature of the Law of 
Perpetuities and its place in Jurisprudence. 
True object of The Law of Perpctuitics, as I have just indicated, is a 
Perpetuities, branch of the law of property, and its true object is to 
restrain the creation of future conditional interests ; it 
has been a famous topic of controversy among eminent 
jurists, whether or not the Law of Perpetuities also aims 
at the prevention of the non-alienation of property. 
I must reserve a discussion of th isinteresting question 
for the present, but it is manifest that whether the 
one or the other be the true object of the Law of 
Perpetuities or whether they both be objects of the 
law, each deducible reciprocally from the other, it can 
find no possible place in systems of Jurisprudence to 
which the idea of individual ownership is unknown. 
Indeed, it is difficult to conceive of a Law of Perpetuities 
before the development of the idea of individual owner- 
ship and its necessary concomitants, namely, the ideas 
of the right of alienation of property and the right of 
testamentary disposition. It is, therefore, by no means a 
matter of surprise that the laws of archaic communities 
show but the faintest traces, if any, of a Law of Per- 
petuities. 

Those of you who are familiar with the brilliant re- 
searches of Sir Henry Maine in the domain of Compara- 
tive Jurisprudence,— researches which have done so much 
to illuminate many a dark corner in the history of law — 
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V 

<;annot have failed to remark that the history of ownership 
in land, so far as there are materials available for a study 
-of it with reference to diflFerent countries and different 
ages, has pursued one unvarying course. Commencing 
with community of tribal possession, land has everywhere 
'been, by imperceptible degrees, appropriated to the vil- 
lage, the family, and the individual. Of the earliest ages 
when men lived solely on wild fruit or on the produce of 
the chase, we have no contemporary historical records to 
rely upon ; but, so far as may fairly be judged from the 
liabits and character of existing races who are still in the 
lowest scale of civilization, for instance, the Red Indians 
of North America or the Tartars who people the Steppes 
•of Central Asia, we are entitled to say that in the remot- 
est antiquity, division of tribes involved distinction of Tribal owner- 
'territory. Each tribe jealously guarded its own territory ®^*P' 
from intrusion by others, but, within its own range, all 
"the members had equal and unrestricted right of user. 
This principle of absolute exclusion as regards strangers, 
and of absolute equality as regards members of the tribe, 
is really not so very striking as it may appear at first 
sight to be ; thus, for instance, when you remember that 
all modern nations claim a special ownership in fisheries 
within a certain distance of their shores, and at the same 
?time allow their subjects a common right to fish in the 
waters thus reserved, you will perceive that this apparently 
.archaic idea still survives amongst all civilized people. 

But the higher races gradually progressed beyond this Transition to 
primitive stage of tribal occupation of land, and by the v*f}^^ com- 
early discovery of agriculture which afforded an ampler munity. 
means of industrial existence than the bare natural pro- 
duce of the earth, approached to more settled habits of 
life ; and it is to this transition that we must trace the 
formation of the family and the village community. It is 
needless to enter here into an examination of the contro- 
versy, whether the village community was formed by the 
-expansion of the family, or the family was formed by the 
idissolution of the village community ; so far as I have been 
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able to examine the evidence, both the processes seem to- 
have been at v^ork under varying conditions, and many 
of the erroneous statements on the subject are undoubtedly 
due to an attempt to apply one uniform theory to widely 
different circumstances. Be that as it may, it is not 
difficult to obtain a tolerably accurate idea of the terri- 
torial relations of the village community, from the 
descriptions given of it. by contemporary observers of 
antiquity, and from the illustrations of its survival in 
modern times. The village community, then, in the first 
place, was a body of men who were descended from a 
common ancestor, at any rate so far as the principal 
members were concerned, and who were united by a 
common religion essentially commemorative of that 
descent. But in addition to this primary religious tie, 
and to some extent dependent upon it, was the further 
tie to which their community of land gave rise. The 
land belonged to the community, and the community 
was settled upon the land ; an individual, therefore, 
was not a member of the community because he lived 
upon or owned the land ; but he lived upon the land 
and had interest in it, because he was a member of the 
community. This secondary tie, which in many instances 
survived the old religious tie, was originally threefold : 
the members of the community lived together ; they held 
joint interest in landed property ; they managed, for 
certain purposes, that property in common; they were, 
thus, at once, kinsmen, neighbours, co-owners and part- 
ners. But, though their connection was so intimate, you 
must not assume that their individuality was completely 
lost. Within the community, each family had its separate 
worship, its separate hearth, its separate property, and,, 
consequently, separate administration of that property. 
In an archaic community, therefore, there were two classes- 
of conditions distinctly marked out ; the family, except 
as to property in land, was absolutely free from all 
external control ; the father of the family could do what 
he liked with his own ; neither the. community as a whole. 
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«ior any member of it, had any control over his domestic 
management ; such an interference would have seemed to 
the archaic mind an unauthorized intrusion, and would have 
challenged his just resentment. But outside the pale of 
the family, the charmed circle within which, like the 
Cyclops of the poet, he laid down the law to his wife and 
<jhildren, the father was no longer independent ; on the 
contrary, his freedom of action was fenced in by stringent 
rales framed in the interests of the other members of the 
community. It was in this manner that entire countries * 

were originally inhabited by independent groups of men, 
united or supposed to be united by some personal tie, 
whether of blood, of religion, or of both, and occupying 
■collectively each its own portion of land. 

The early Hindu authorities furnish no systematic Indian village 

- rt ■• !• ii .... , . , , communities. 

information regarding the primitive stages in the deve- 
lopment of the law of property which we have been 
-considering, and we have to rely entirely upon scattered 
texts to prove the existence of the village system. I do 
not intend to enter here into a detailed examination of 
^hese texts, but the general result of the early authorities 
may be briefly stated to be, that the country was inhabi- 
ted throughout by a multitude of small, independent, 
self-acting, organized, social groups of the type I have 
-endeavoured to describe above. They were subordinate 
to the supreme authority vested in an absolute monarch 
who was entitled to receive a share of all agricultural 
produce, the amount of which varied, not only accordintr 
^to the character of the soil, but also according to the ever- 
changing needs of the paramount power. But there can 
•be little doubt that, subject to this payment of revenue — 
which was usually done through a headman, who was 
-originally the king's agent and removable at his pleasure, 
•but whose office, like every other Oriental office, gradually 
tended to become hereditary, — the ownership in the soil 
was vested in the village communities, the principle of 
whose being was separation as regards one another, and 
th^ most intimate union as regards the individual members 
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ntroduction of each. This characteristic homogeneousness, however,. 
s rangers, ^^^j^ obviously be maintained only so long as the integrity 
of the community was not destroyed by the inevitable- 
introduction of strangers. It would be idle to affirm posi- 
tively in what way this was at first effected ; perhaps the 
growth of the idea of individual property led to the 
transfer of their shares by individual members of the 
community, a process undoubtedly regarded with jealousy in. 
primitive ages, but gradually acquiesced in ; possibly, the 

* operation was facilitated by the employment as labourers- 

of men outside the kin, to clear and cultivate lands which 
the community found itself unable to bring under tillage* 
But without hazarding a definite opinion as to the precise- 
causes of the incorporation of strangers into the commu- 
nity, it may safely be asserted that in many archaic 
communities, this phenomenon was contemporary with 
the growth of the idea of individual ownership. 

Examples of Xt is interesting to note that the original type of the 

^iUagecommu- i. u j -iT- i-n i 

lities. Village community we nave been describing, may still be- 

observed in different parts of the country in various 

Tod. stages of development or decay. Thus, Colonel Tod' 

observes that every Rajput State presents the picture of 
so many hundred or thousand minute republics, without 
any connection with each other, owning allegiance and 
paying rent to a prince wha neither legislates for them,, 
nor provides for their protection. Sir William Hunter* 
found some of the remote hill districts of Orissa, where the 
Mahomedan and British systems of law never seem to- 
have penetrated, exhibit an almost perfect picture of the 
primitive Aryan commonwealth. This remarkable persis- 
tency of the village community, which proves conclusively 
that the conception was deeply rooted in the popular mind,, 
has been so graphically described by an eminent Indian 
statesman, that no apology is needed for citing an extract 

Metcalfe. from his writings* " The village communities are little- 
republics having nearly everything they can want withia 

* Rajasthan, Vol. I, p. 495. • Orissa, Vol. I, p. 32. 
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themselves, and almost independent of any foreign rela- 
tions. They seem to last where nothing else lasts. 
Dynasty after dynasty tumbles down ; revolution succeeds 
revolution. Hindu, Pathan, Mogul, Mahratta, Sikh, 
English are all masters in turn ; but the village community 
remains the same. In time of trouble they arm and 
fortify themselves ; a hostile army passes through the 
country ; the village community collect their cattle within 
their walls and let the enemy pass unprovoked. If plun- 
der and devastation be directed against themselves, and 
the force employed be irresistible, they flee to friendly 
villages at a distance ; but when the storm is passed over, 
they return and resume their occupations. If a country 
remain for a series of years the scene of continued pillage 
and massacre, so that the villages cannot be inhabited, 
the scattered villagers, nevertheless, return whenever the 
power of peaceable possession revives. A generation 
may pass away, but the succeeding generation will return. 
The sons will take the places of the fathers ; the same 
site for the village, the same positions for the houses, 
the same lands will be re-occupied by the descendants of 
those who were turned out when the village was depopu- 
lated : and it is not a trifling matter which will drive them 
out, for they will often maintain their post through times 
of disturbance and convulsion, and acquire strength 
sufficient to resist pillage and oppression with success."^ 

The description I have just given of joint ownership in joint owner- 
land, though primarily applicable to India, is true of all oti^/^eou'lf. '"' 
Aryan countries, so far as history has been able to trace *"e3. 
the development of the notion of property with the 
progress of civilization. A people to whom agriculture, 
towns and money are equally unknown, cannot possess a 
developed law of property, for lack of agriculture means 
lack of landed property, and lack of money necessarily 
implies lack of commerce, and thus it would be idle to 
expect a well-developed law of property in the absence of 

* Sir Charbs Metcalfe. Report House of Commons, 1832, Vol. Ill, 
of the Select Committee of the p. 331, 
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two of the most important sources of that law. If we 
seek for illustrations outside our own country, it is not 
difficult to show that the origin of Aryan property has 
been practically identical in widely different communities. 
Sir Henry Maine when confronted by the question, " why do 
men respect other men's property," pointed out that this 
question coincides with the other question " why did men 
live under the system of the family." That eminent jurist, 
however, thouofht that the problem was insoluble and that, 
at any rate, jurisprudence has no answer for it. I venture 
to think, however, that Sir Henry Maine somewhat under- 
rated the resources of the science of which he was so 
distinguished a student and that historical jurisprudence 
is not silent in the presence of this great problem. 
If Sir Henry Maine had not in company with the major- 
ity of British jurists, unduly slighted the theory of 
ancestor-worship which was so clearly set forth by the 
brilliant historian of law, Fustel De Coulanges, he would 
not have found it necessary to abandon all enquiry in 
this branch of his subject. This learned French author 
in his powerful exposition of the constitution of the 
Ancient Oity, points out that, in archaic times as the 
household depended upon the house-spirit, so the respect for 
another's property was due to the respect for the spirits 
which guarded that property. In other words, religion 
was the basis as well of the institution of property as 
of every other archaic institution ; and so deep-rooted 
was the religious instinct, that the habit or sentiment 
of respect for property, which was thus generated by 
the family system, acquired sufficient strength to stand 
alone even when the original force was withdrawn. It 
follows, therefore, that property is a custom ; in civilized 
state that custom has been adopted and enforced by law, 
but the origin of the custom thus legalized is traceable to 
ancestor worship. 

You must not suppose, however, that the description I 
have given of the religious origin of property and of its 
piimitive type is universally applicable. Writers of 
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•eminence whose opinion is based upon incontrovertible 
evidence have given a very different account of the origin 
of property and of the process by which the joint owner- 
ship of primitive ages was gradually transformed into the 
individual ownership of the modern world. The most 
illustrious exponent of this scliool of writers is Mr. Herbert 
Spencer/ whose theory, from the very eminence of his Herbert 
name, deserves more than a passing notice. According to 
him, the desire to appropriate and to keep that which has 
been appropriated, lies deep not only in human nature, but 
in animal nature generally. But although property neces- 
sarily implies appropriation, this by itself would not be 
enough ; as Greon^ points out, there must also be a recog- Green, 
nition, tacit or express, of that appropriation by others. 
The consciousness that conflict and consequent injury 
may probably result from the endeavour to take that 
which is held by another, always tends to establish and 
strengthen the custom of leaving each person in possession 
•of what he has obtained by labour ; and this custom takes, 
among primitive men, the shape of an overtly admitted 
olaim. In other words, this recognition of the title of 
ihe appropriator, which lies at the root of the notion of 
property, is not derived from contract as Grotius* would Grotius. 
have it, nor is it derived from supreme force as Hobbes* Hobbes 
put it, but it is based upon the consciousness of a common 
interest to which each man recognises every other riian as 
contributory. This claim to private ownership, primitive- 
ly recognized in respect of movables- and game killed, was 
not recognized in respect of tracts of territory ; and the Private 
reason is not far to seek ; for property could be indi- originally 
vidualized only in so far as circumstances allowed indi- ^^yauies. 
vidual claims to be marked off with some definiteness. 
Consequentl3% in the earliest ages, it was not individualized 
in respect of land, because, under the conditions, no indi- 
Tidual claims could be shown or could be effectually marked 



> Principles of Sociology. » De Jure, Book II, Ghap; ii, § 5. 

• IMnciples of Political Obligation,  Leviathan, Part II, Chap. XV, 

^ 214. XVIII. 
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off even if they were shown. But as society gradnalljr 

progresses from a nomadic to a settled state, ownership 

of land by the community becomes qualified by individual 

Next extended Ownership, though, at first, only to the extent that those- 

to produce of r i j ii* i. l* /» xi /• i. 

land. who clear and cultivate portions ot the surface, have un- 

disturbed enjoyment of the produce. Habitually, the^ 
public claim, the claim of the State, survives ; and, either 
when after a few crops, the cleared tract is abandoned, or 
when after transmission to descendants, it has ceased to be 
used by them, it reverts to the community. Where, how- 
ever, the patriarchal form of organization has been carried' 
from the pastoral into the settled state, and, sanctified by 
tradition, is also maintained for purposes of mutual protec- 
tion, possession of land partly by the clan and partly by 
the family, long continues, side by side with the separate, 
possession of things produced by separate labour. Thus 
while in some cases, the communal land-ownership or 
family land-ownership survives, in others it yields in 
various modes and degrees, to qualified forms of private 
ownership, mostly temporary, and subject to supreme 
Wardestnic- Ownership by the public. But war, both by produc- 
owneraiii'p.* ^^g ^^^^^ differentiations within each society, and, by 
effecting the subjugation of one society by another, 
undermines and ultimately destroys communal proprie- 
torship of land ; and, partly or wholly, substitutes for it, 
either the unqualified proprietorship of an absolute 
conqueror, or proprietorship by a conqueror, qualified by 
the claims of vassals whose claims are, in turn, qualified by 
those of dependents attached to the soil. In other words, 
the system of status which militancy develops, involves a 
graduated ownership of land, as it involves a graduated 
ownership of persons. The individualization of owner- 
ship, once thus effected by war, is, in its turn, strengthened 
and developed by the industrial progress of the community 
which follows when war has ceased. Accumulation of 
movables, privately possessed, increases as militancy is 
restrained by growing industrialism ; the growth of 
industrialism necessarily pre-supposes improved facilities 
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for disposing of industrial products, there comes along 
with it measures of quantity and value promoting 
exchange, and finally the more pacific state of society 
implied by the growth of industry, renders it safe for 
men to detach themselves from the groups in which 
they previously kept together for mutual protection. 
The individualization of ownership, thus extended and 
made more definite by commercial transactions, eventually 
aflfects the ownership of land ; for, bought and sold by 
measure and for money, land is assimilated in this respect 
to personal property produced by labour, and becomes, 
in the popular mind, confounded with it. But, while 
private possession of things produced by labour may 
grow even more definite and sacred than at present, 
the inhabited area, which is our patrimony and cannot be 
produced by labour, must ever continue subject to the 
paramount ownership of the State. 

I have now traced in outline the transition from corpo- Growth of 
rate to individual ownership ; I have pointed out to you that aUenation? 
this was the inevitable result of the disintegration of the 
patriarchal family and the emancipation of the individual 
members from the rule of the pater-familias ; in other words, 
the history of individual property coincides with the history 
of individual liberty. Nowhere has this phenomenon been 
better illustrated than in India, where the primitive joint- 
tenancy of the Mitakshara type has been converted into 
the tenancy in common of the Dayabhaga School. A neces- 
sary consequence of this transformation from corporate 
to individual ownership was the growth of the right of 
alienation ; originally, no doubt, a sale of the family 
property was prohibited or rather unheard of ; gradually 
it was allowed with the consent of the community who, 
as the ultimate heirs, had a direct interest in such a trans- 
action ; later on, as the exigencies of social life grew 
more and more urgent, such sales came to be considered 
as permissible in cases of necessity ; and, finally, the 
right of alienation became habitual and comparatively 
easy. 
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e The next stage in the progress of the ideas relative to 

the disposition of land was reached with the develojiment 
of the idea of testamentary disposition. The researches of 
Sir Henry Maine have, no donbt, made j'ou familiar with 
the doctrine that the testament was at one time a means for 
continuing the universal snocession, at another time it was 
a means for distributing the testator's property ; or, to 
put it in the language of the Roman jurists, a testament 
was either a method of appointing a heres, or universal 
successor, or it was a method of providing for the pay- 
ment of legacies and charges on the property. How the 
one object was related to the other, and by what steps the 
modem will was developed from its archaic prototyjie, 
I must resist the temptation to discuss at length, as I am 
not now lecturing to you on the history of Law. You 
will remember, however, that the primitive notion of a will 
was inextricably mixed up and confoonded with the theory 
of a man's posthumous existence in the person of bis heir, 
that is to say, the notion was founded upon a fictitious 
identification between the deceased and his successor. 
Primarily, then, the primitive testator, in exercising his 
function, simply nominated his successor, the person who 
was to sustain his pevsona or the aggregate of Ms family 
rights and duties ; and it was only very slowly and 
imperceptibly that this operation was turned into a 
means of exercising the right of disposition over one's 
property, even after that property had ceased to he subject 
to his physical control by reason of hia death. The view 
which 1 have set forth as to the hiatorj' of the origin of 
wills is the one ordinarily adopted by English jurists and 
has also been held applicable to India in a celebrated 
judgment of the Privy Council.' It would be hardly fair, 
liowever, not to tell you that the opposite view lias been 
taken by an eminent American historian of law, Chief 
Justice Holmes,^ who maintains that the law of wills was 
not developed out of the law of gifts and eonvejnnces, but 

~'~Tagore v. Tagore (1872], L, R.. B. L, R,, .H77, 18 W. R., 35?. 
I. A., Suii. Vol., 47 (OS) i S, C, 9 • Common Law, Leotiire X, 
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rather that freedom of alienation grew up by a gradually 
increased latitude in the choice of successors ; in other 
words, the right of alienation was not the cause, but the 
consequence of the right of testamentary disposition. It is 
not necessary for me to enter here into a detailed examin- 
ation of this thesis, for whether the law applicable primarily 
to persons taking by descent was extended to persons 
taking by purchase, by reason of fictitious identification 
of the transferee with his transferor, or, whether the early 
form of instituting a heir was nothing more than a parti- 
cular application of a previously familiar notion of con- 
veyance to the sale of the familia or headship of the 
family to the intended heir, it is immaterial for our 
present purpose to enquire ; it is enough for us to observe 
the co-existence of the right of alienation with the right 
of testamentary disposition and note the consequence 
thereof. 

We have now arrived at a state of society where Full owner- 
the individual is vested with the full ownership of land, 
which entitles him to do as he likes with his property 
during his life, to bequeath it to whom he pleases on his 
death, and effectually to exclude all other persons from 
dealing with it in any way or in any circumstances ; 
in other words, as Austin * puts it, the full owner's Austin. 
right over his property is indefinite in point of user, 
unrestricted in point of disposition, and unlimited in 
point of duration. But, although the full owner is 
clothed with the right of alienation which entitles him 
to transfer the privileges of ownership to the person of 
his choice, although the full owner is clothed with the 
right of testamentary disposition which entitles h,im to 
bequeath his property at the moment of his death to the 
successor of his choice, the question necessarily arises, 
whether it is beneficial to the community further to 
extend these powers. For, as Domat^ puts it, inheritance Domat.. 
is a rule laid down by the State, not merely for the 

* Jurisprudence, Vol. II, p. • Civil Law, § 2413, (J863), Vol. 

477. II, p. 5 ; (1737), Vol. I, p. 518. 
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benefit of individuals, bnt for reasons of public policy. 
The problem, therefore, we have to face is, how far is 
anj individual who has possessed a particular piece of 
property for a number of years, entitled to say that he 
has authority to impose fetters upon it to bind his 
successors for generations. It would not be profitable for 
us to discuss here the motives which induce land-owners 
to impose such restraints ; but we may take it as a well 
ascertained fact, that great land-owners who enjoy 
this freedom of alienation and devise, jealously guard 
against the possibility of the exercise of similar powers 
by their successors. To preserve the family name and 
position, to keep the land in the family, seems so desir- 
able and even so laudable an object, that they do their 
best to contrive restraints on alienation and succession, 
when the property passes into the hands of successive 
generations. It is just here that law steps in, upon 
stcate inter- grouuds of Dublic poHcv, and, in the interest of the com- 
munity, to prevent the creation of remote interests in 
property and the imposition of unlimited restraints upon 
its alienation. It would be out of place to enter here upon 
an examination of the grounds which may be urged in 
justification of this interference on the part of the State, 
and I must resist the temptation of discussing the question 
of natural rights, and the relation between the individual 
and the State ; for our present purposes, apart from all 
sociological questions, we must start with the proposition 
that, as the right of disposal of property is a creature of 
Unlimited im- political ueccssity, its cxcrcise must be subject to such 
straintT why ^ restrictions as best answer the objects for which society 
rnot permissi- ^xists. Now, in proportion as civilization advances and 
with it trade and commerce, the great fountains of wealth, 
in the very same proportion will the necessity for the 
free and easy circulation and transmission of property be 
.fiiackstone. manifest; or, as Sir William Blackstone^ puts it, pro- 
perty best answers the purposes of civil life, specially in 

> ^ Commentaries, 174. 
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-commercial countries, when its transfer and circulation are 
totally free and unrestrained. Whether or not this is sound 
from the economist's point of view, it is not for me to 
judge ; it is enough for us to know that this is one of the 
fundamental axioms, which is accepted throughout the 
jnodern civilized world, and every disposition of property 
which contravenes this political maxim, is regarded as 
4igainst the " policy of the law," I will not attempt to Public policy, 
define this mysterious phrase, but we may say generally 
that by policy of the law are meant those principlesf of 
jurisprudence which underlie and form the basis of the 
institutions of the country, and which may perhaps be more 
correctly considered as matters of public policy rather than 
of technical law. As an eminent English judge once said, 
^' You cannot lay down any definition of the term public 
policy, or say, it comprises such and such a proposition 
-and does not comprise such and such another ; that must 
'be to a great extent a matter of individual opinion, because 
what one man or one judge and perhaps I ought to say, 
•one woman also, might think against public policy, 
-unother might think altogether excellent public policy. 
•Consequently it is impossible to say what the opinion of a 
man or a judge might be of what public policy is."^ 
We shall assume then that it is excellent public policy 
A>o promote the circulation of property in commercial 
-countries. Nor can you say that this is a very large as- 
sumption to make ; for the necessity of imposing some 
restraint on the power of protracting the acquisition 
•of absolute interest in property will be obvious if 
you consider for a moment what would be the state of 
:a community in which a considerable proportion of the 
land and capital was locked up. " That free and active Jarman. 
circulation of property which is one of the springs 
as well as the consequences of commerce would be 
-obstructed ; the improvement of land checked ; its ac- 
-quisitioh rendered difficult; the capital of the country 

* Per Sir George Jessel, M. R., 605 (620). 
in Besant v. Wood (1879), 12 Ch. D. 
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gradually withdrawn from trade ; and the incentives to 
exertion in every brancli of industry diminished. Such 
a state of things would be utterly inconsistent with 
national prosperity ; and those restrictions which were 
intended by the donors to guard the objects of their 
bounty against the effects of their own improvidence, 
would be baneful to all."^ I know of no writer who has 
more vividly described than Lord Bacon has done, the 
motives which induce men to create future interests in 
property and to impose restraints upon its alienation and 
the consequences thereof. I shall, therefore, take the^ 
liberty of quoting to you the very forcible though some- 
what quaint language of the celebrated argument in Chud- 

Bacon. Icigh's casc.* " It is a wisdom and foresight for every man 

to imagine of that which may happen to his posterity and 
by all ways establish his name. To this I answer, that it 
is a wisdom, but a greater than oven Solomon aspired 
after. For 1 find that he uses other language when he 
says that he must leave the fruit of his labour to one of 
whom he does not know, if he shall be a fool or a wise 
man. And yet does he say that ho shall be an usufruc- 
tuary or tenant restrained in a perpetuity ? No, but tho 
absolute lord of all that he had by his travail." Of the 
evils of a perpetuity, Bacon says : " A man is taken pri- 
soner in war. Life and liberty are more precious than lands 
or goods. For his ransom it is necessary for him to selL 
If he be then shackled in his conveyances, he is as much 
captive to his conveyances as to his enemy and so must 
die in misery to make his son and heir after him live in 
jollity. Some' young heir when he first comes to the 
float of his living out-compasseth himself in expenses, yet 
perhaps in good time reclaims himself, and has a desire to 

_ recover his estate : but has no readier way than to sell a 

parcel to free himself from the biting and consuming 
interest. But now he cannot redeem himself with his 
proper means, and though he be reclaimed in mind, yet 



1 Jarman on Wills, 213. • 7 Bacon, 632. 
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can lie not remedy his estate. So laseing over tim coa- 
siderjitions of humanity, let ns now consider the disciplined 
of families. And tonchi^g this I will speafc in updesly 
and under correction. Though I reverence the laafvs <?f 
my country, yet I observe one defect in thepi ; and thqJt 
is, there is np footstep of the reverend potestas patria 
which wus so comniended in ancient times. .... 
This only yet remains : if the father has any patrimony 
and the son be disobedient, he may .disinherit him ; if he 
will not deserve his blessing, he shall not have his living. 
But this device of perpetuities has taken this powei* from 
the father likewise and has tied and made subject (as 
the proverb is) the parents to their cradle, and so notwith- 
standing he has the curse of his father, yet he shall have 
the land of his grandfather." 

I have now explained to you, as clearly as I could, the Summary, 
nature of the law of perpetuities and its place in jurispru- 
dence ; I have pointed out to you that tbere is no possible 
occasion for it in primitive and archaic systems of law, 
that in reality its evolution has been contemporaneous 
with the growth of the conception of individual ownei ship, 
of the ri^ht of alienation, and of testamentary disposition. 
I have further explained to you that the chief inducements 
to the creation of perpetuities are the desire of preventing 
prodigality in our descendants, the desire of ruling after 
death, and last, but not least, family pride, joined to that 
agreeable illusion which paints the successive existence 
of our descendants as the prolongation of our own ; our 
imagination is not satisfied with the idea of leaving our 
children the same value ; they must possess the same 
lands, the same houses, the same natural objects, for this 
continuity of possession appears a continuity of enjoy- 
ment, and gives support to a feeling cbimerieal and 
absurd.^ Lastly, I have examined the principles of public 
policy which form the foundation of the law, and I have 
dwelt on the dajigers whidb would iaevitably result if 



• Bentham, Theory of Lejfislation, p. 175. 
M, LP 
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perpetuities were allowed to take property out of commerce 
and thus prevent the circulation of the riches of the 
Two-fold kingdom. You. will secj therefore, from what I have just 
pol^otuities. Stated that a perpetuity could arise in two ways, first, by 
taking away from the owner the power to alienate'property ; 
and, secondly, by allowing the creation of remote future 
interests. In the early stages of the development of tb^ 
law, these ideas were confounded, but gradually when 
they were diflferentiated, the first gave rise to the rule 
forbidding restraints on alienation, the second gave rise 
to the rule against remoteness which is miscalled the rule 
against perpetuities. When this diflferentiation had 
been eflfected, it was inevitable that a further question 
should arise, whether the second rule is merely a form of 
the first ; in other words, is a remote future interest 
objectionable only because for too long a period there 
may be no one who can give a good title, or, is it objeo- 
tionable also because the policy of the law does not allow 
interests so uncertain in value to hamper a present owner- 
ship. Under many circumstances, whichever principle 
was applied, the result would be the same ; but, finally, 
oases arose which made a decision of the question im- 
perative. This is the problem upon the solution of which 
eminent judges have been divided in opinion, and for 
obvious reasons I must reserve a discussion of it till I 
oome to that branch of the law of perpetuities which 
treats of restraints on the alienation of property. For 
the present, I must ask you carefully to bear in mind the 
broad and well-marked distinction which I have just 
indicated between the two divisions of the law of per- 
petuities, namely, the rule against remoteness, and the 
rule against restraints on the alienation of property ; this 
fundamental distinction has been, to the great reproach of 
•our law, sometimes overlooked, and the consequence has 
been frequent lapses into error, from which the courts 
have recovered themselves slowly and painfully. Indeed, 
if you will follow me patiently to the end of the present 
course of lectures, you will discover that the study and 
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practice of the law of perpetuities is, indeed, a constant 
school of modesty ; it would be by no means difficult to 
frame a long list of the blunders with regard to its ques- 
tions made by eminent lawyers, blunders which they 
themselves have been sometimes the first to acknowledge. 
It will consequently be necessary, as you proceed, to 
examine cautiously even the opinions of eminent judges in 
a spirit of criticism which would be possibly unbecoming 
in other branches of the law, for here, at any rate, if 
nowhere else, even a lawyer imbued with superstitious 
reverence for authorities may take his motto from Voltaire, 
that " An open-minded hospitality for new reasons is 
-essential to intellectual advance." 



LECTURE II. 

The Rule against Perpetuitibs— Its Origin and 

History in English Law. 

Summary of In the last lectuFC, we were engaged in an examinatioi> 
^ectu«>! of ^^^ nature of the Law of Perpetuities and of the 

precise place it occupies in jurisprudence. You will re^ 
member, I pointed out to you, that a consideration of the 
provisions of various archaic systems of law, leads us to the 
conclusion that the notion of individual ownership has been 
in all communities a product of extremely slow growth- 
At the same time, you will not forget that wherever this idea 
of individual ownership was well developed, the right of 
alienation, mter vivos and by testamentary disposition, was 
carried to an extreme, and every eflfort was made to allow 
the grasp of the dead hand to be kept on the land of the 
living. But, as might have been anticipated, this naturally 
produced a reaction ; a great land-owner, possessed 
of wealth and property, and vested with an absolute 
power of disposal, might not only alienate it freely 
during his life, devise it at his death to the successor of 
his choice, but, from a desire to preserve his family name 
and position, might leave directions as to the mode and 
manner of enjoyment of the property by successive 
generations, and might even seek to impress upon it a new 
law of succession. Yet, such a state of things, however 
gratifying it might be to the individual owner, could hard- 
ly be looked upon with favour by his successors who 
might not always have reverence enough to believe in his 
absolute wisdom in the matter of the disposition of his^ 
property for the benefit of generations unborn ; at the- 
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-same time, courts of law would not be slow in their en- 
-deavour to protect the interests of the community by a 
persistent refusal to recognize many of these attempted 
restraints which render land "incapable of answerint; 
those ends of social commerce, and providing for the 
sudden contingencies of private life for which property 
was first established."^ To this abuse, then, of the 
unlimited right of alienation and devise, to this inex- 
plicable desire on the part of the individual proprietor, 
himself vested with the most absolute right of disposition, 
to fetter the disposition of the property in the hands of suc- 
-cessive generations, it is to this that we must trace the 
origin of those wholesome rules which reguJate the crea- 
tion of future interests, and the iyiposition of restraints on 
the alienation of property. In the present lecture, we 
purpose to trace in outline the origin and history of the 
rule against Perpetuities in English law. 

The history of the origin of the rule against Perpetuities Rule against 
in English law furnishes an excellent illustration of the originated**?./ 
anomalous way in which much of that system has been <^'h'^n^eiibrs. 
developed. The rule exists independently of Statute law, 
4ind no trace of it can apparently be found in any Act of 
Parliament. Like many other wholesome principles with 
which we are now familiar in English jurisprudence, it 
owes its origin to the great Chancellors whose function it 
was to moderate the rigour and remove the anomalies 
of the common law.^ But nothing would be a greater 



• 2 Blackstone's Cominentaries, 
174. 

 *' Then, there was another 
rule, also invented by the Chancel- 
lors, in analogy to the common 
law. That was an invention of a 
different kind from the other" 
>^ restraint on anticipation or aliena- 
tion which was allowed in the case 
of a mari'ied woman), **and was 
this time in favour of alienation 
And not against it. Tbe law does 
not recognise dispositions which 
M^ould practically make property 



inalienable for ever. Contingent 
remainders were introduced, 
which had the effect of rendering 
property inalienable. Tho doctrine 
of contingent remainders was 
discussed by the Chancellors, who 
held that a remainder depending 
upon what was called a possibility 
on a possibility was contrary to the 
common law. That was a whole- 
some rule, only it was considered 
that it did not go far enough. 
The result was that the Chancellors 
established this rule in favour of 
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mistake than to suppose that we could lay our finger 
on any particular decision of the Chancellors and 
say that here the rule . against Perpetuities first saw 
light. In law, and specially in those departments of 
No absolute ^^w" which owe their development mainly to judiciat 
Uw^"'**"^*' ^^ exposition, the assertion may be safely hazarded that there 
are no sudden starts, no absolute beginnings — an asser- 
tion which is strictly true not only of the world of 
organic generation, but also of the world of intellectual 
production. Fix where Wf3 may the origin of this or 
that legal doctrine or idea, the patient historian of legal 
institutions will discover some earlier anticipation. While, 
therefore, it would serve no useful purpose to place before- 
you a detailed examination of the earliest cases in which- 
the doctrine of Perpetuities was directly or indirectly con- 
Leading caseg gidered, 1 must ask you carefully to study the leading 

mark succes- *^ . . 

sive epochs, oascs on the subject, cases which may rightly be regarded' 
as marking out the successive epochs in tlie development 
of the rule. And if you read the story of this develop- 
ment intelligently, you will find that the results of the 
earlier cases in which the doctrine is dimly shadowed 
forth, have become embodied in the structure, raised by 
the later Chancellors, not as the stray carved corner of 
some older edifice, to be found here or there amid the new, 
but rather like minute relics of earlier organic life imbedded 
in the very stone they built with. » 

Remote Those of you who have a familiar knowledge of the ele- 

bequests . , , *^ 

seldom made meuts of the history and principles of English law, — knowr 
in eai j imes. j^jg^ ^yhich may easily be acquired, for instance, from the 



alienation, that property could 
not be tied up longer than for a life 
in being and twenty-one years 
after. That is called the rule 
against perpetuities. This rule, 
therefore, was established directly 
in favour of alienation : it merely 
carried out the principle of law 
that property is alienable. Simi- 
larly, in the case of executory 



interest, the law put a limit or fet- 
ter upon the testamentary power. 
The theory of both rules is, how- 
ever, the same, namely, that pro- 
perty is alienable, though it may 
be made inalienable to a certain 
extent and in a peculiar way.** 
Per Jessel, M. R., In re Ridleyt 
(1879), 11 Ch. D., 645 (649). 
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now neglected commentaries of Sir William Blackstone,* — 
will see without difficulty that questions of remoteness in 
the creation of estates and interests could hardly require 
decision before the enactment of the Statute of Uses * 
and the Statute of Wills.* And the reason is not far 
to seek ; in those days, incorporeal hereditaments were 
Seldom created to take effect in future ; terms for years 
wer'e, in the majority of instances, short, present terms ; 
executory . devises under powers given to executors, were 
necessarily rare, as they .could arise only in the few 
• lobalities where land was devisable by custom ; and 
-Gontiugent remainders, with all its subtle learning, was 
for a long time unknown to the law.*. Indeed, if 
Mr. Williams is correct in his conclusion, even up to 
the middle of the sixteenth century, in all marriage 
settlements, the remainders appear to be uniformly vested, 
the estates tail being given to living parties and not to 
sons or daughters unborn.^ The circumstances I have 
mentioned would be sufficient to explain why questions of 
remoteness in the creation of estates and interests rarely 
called for judicial decision before the middle of the sixteenth 
century. But it is necessary to make a passing refer- 
ence to another circumstance which has sometimes been 
referred to, as having an important bearing on the matter ; 
it has been asserted by more than one authority whose 
opinion is entitled to careful consideration that remoteness Supposed mio 
of limitation was effectually prevented in early times poggil^nity 
by a supposed rule that no future interest could be created "P^^^ pwsibi- 

* ** Modern conveyancing as a. adays unduly neglected, partly 

whole, and the regular use of by reason of exaggerated criti- 

settlements in their modern form, cisms which have obtained cur- 

certainly date from about Bridg- rency, partly from the ravages it 

man's time. A brief but clear has suffered at the hands of so- 

and admirably written account called editors." Pollock, Land 

of the elements of the subject, Laws, 225. 

both doctrinal and historical, is » 1535, 27 Hen. VIII, c. 10. 

given in the part of Blackstone's • 1540, 32 Hen. VIII, c. 1. 

Commentaries alreac^y referred  Williams, Real Property, 13th 

to (Book II, Chap. II) ; it ought ed., 265-266. 

to be needless to mention this, • 1 Jurid. Soc. Pap., 47. 
• but the text of Blackstone is now- 
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Perpetuity, 
what. 



in favour of an nnborn child of an nnborn person as 
soch a limitation involved a possibility upon a possi- 
bility. It is not necessary for onr present purpose to 
enter into a minate examination of the cases in which 
this doctrine is said to have been applied or implied ; 
bat, there appears to be good ground for the conclusion 
to which Professor Gray ' has been led by an elaborate 
examination of all the cases on the point that the notion 
that there cannot be a possibility on a possibility, first 
started by Chief Justice Popham, and vaguely repeated 
in practically identical language in several cases, ^ is not 
countenanced by the earlier authorities, at any rate, never 
took root, was disavowed by Lord Coke,* and finally dis- 
credited in the great case of the Duke of Norfolk,* in 
which Lord Chancellor Nottingham laid down in the 
clearest possible language that there was nothing un- 
natural or absurd in a possibility upon a possibility and 
a contingency upon a contingency. 

Before we proceed to an examination of the cases in 
which the rule against perpetuites was first established, 
it would be desirable to have a clear notion of what is 
meant by a " perpetuity," and thus to guard ourselves 
against that ambiguity of terms which, since the days of 
Socrates, has been universally recognized as a fruitful 
source of error and confusion in every department of 



» Perpetuities, §§126-131. 

• ** A lease could not commence 
upon a contingent which depended 
upon another contingent." Rector 
of Chedinglon^s case (1598), 1 ('o., 
153a (1566). ** A possibility which 
shall make a remainder good, ought 
to be a common possibility and 
potentia propinqua" Cholomley*s 
case {15m)y 2 Co., 50a (516). "A 
possibility cannot increase upon a 
possibility." Stafford's case (1610), 
8 Co., 736 (75a). ** Sometimes one 
possibility shall not beget another." 
Blamford v. Blamford (1616), 3 
Bulst, 98 (108). ** The law wiU 



never intend o possibility upon a 
possibility." Co. Lit., 184a. 

• 3 Bulst, 98 (lOS) ; 1 RoUe, 
318 (321). 

* (1681) 3 Ch. Cas., 29 " That 
there may be a possibility upon a 
possibility and that there may be a 
contingency upon a contingency is 
neither unnatural nor absurd in 
itself ; but the contrary rule given 
as a reason by my Lord Popham 
in the Rector of Chedingtoti's case, 
looks like a reason of art, but in 
truth has no kind of reason in it, 
and I have known that rule often 
denied in Westminster Hall." 
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human knowledge. I do not purpose, indeed, to enter 
here into a discnasion of the propriety or otherwise of 
the definitions given by various jurists — a discussion 
which will find its proper place in a later lecture, when 
we come to treat of the scope and corollaries of the rule 
against perpetuities. But I desire to point out to you 
tit the earliest possible opportunity that the term *' per- 
petuity " has been used in one or other of two senses 
which must be carefully distinguished. The natural, the Original 
original meaning of a " perpetuity " is " an inalienable, ^^"^^' 
an indestructible interest," and this is the sense in which 
we find the word used whenever we come across it in the 
earliest reported cases ; there is no attempt at an accurate 
definition, but we have various vague descriptions of it, as 
" an estjite inalienable though all mankind join in the 
conveyance,"^ an estate *' where, if all that have interest 
join, yet they cannot bar or pass it,"^ and as " a thing 
odious in law and destructive to the commonwealth, which 
would stop the commerce and prevent the circulation of 
the property of the kingdom."^ But, this is not the 
sense in which the word is used in modern English Modem sense. 
Law ; it has there a derivative, secondary, or artificial 
sense, namely, it denotes " an interest which will not vest 
till a remote period ; " from this point of view, then, 
what is now called the rule against perpetuities should 
properly be called the rule against remoteness, inasmuch i^"i® against 
as it restrains the creation, not of interests which are 
inalienable and indestructible, but rather of future interests, 
which are intended to vest absolutely beyond certain 
specified limits of time. Thus, a condition not to suffer a 
recovery of an estate tail was declared by lawyers of the 
sixteenth century, to be bad, as tending to create a perpe- 
tuity, the word being manifestly used in its primary sense. 
To take another illustration, consider the famous case of 



» Scattergood v. Edge (1697), 1 Ch. Ca., 213. 
1 Salk.. 229. • (1683) 1 Vernon, 164. 

• Washburn v. Downt (1672), 
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ChudUi(/h's Dillon V. Freine^ known as ChiidleiglCs Case,^ which was- 
^^*** heard in the Exchequer Chamber before all the judges in 

1595. The facts of the case, so far as they are necessary 
for our present purpose, were that there had been a feoff- 
ment to the use of C for life, remainder to the use of CV 
unborn children in tail; before C had any children born, the 
feoffees conveyed to C in fee ; question was then raised 
whether this feoffment had the effect of destroying the 
contingent remainders to the children of C, limited by 
way of use ; the judges held that the remainders were 
destroyed. But it is to be noted that no suggestion is 
made that the use was bad for remoteness and consequent- 
ly inoperative. To avoid the objection of perpetuity (in 
its primary sense), the Court held all future uses destruct- 
ible, whereas, the modern rule, to avoid the objection of 
perpetuity (in its secondary sense), lays down that future 
interests beyond a certain period are invalid. In other 
words, in Chudleigh's Case, future uses were held valid 
but destructible ; in modern law, they are held invalid 
.beyond certain limits, but within those limits, inde- 
structible. 
First atage-in I have already mentioned to you that the cases decided 
the history. j^pjQg the sixteenth and the early years of the seven- 
(i) Cases of tccnth century, while they contain a series of vague 
' ' denunciations from the Bench against perpetuities, at the 
same time show that no attempt was made to lay down 
the precise limits within which future interests could be 
validly created. The earliest case, which can be usefully 
• » cited, is the case of Matthew Manning.^ in which an exe- 

Manmngs ^ f ... 

Case, cutory bequest of a term after a life in being, was supported 

by Lord Coke on the ground that an executory devise 
after a life in being was good.* The principle of this 

LampeCs Case, decision was, shortly after, affirmed in Lampet^s Case^^ 
which appears to be the first case in which a perpetuity 

* (1595) \ Co., 120 a. Tudor L. ed appears to have been a life in 
C„ 200 (Ist ed.). being. 

- — • (1609) 8 Co., 946.  (1612) 10 Co., 466. 

• The utmost limit then allow- 
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in its original sense of an inalienable interest is mentioned 
in connection with an executory devise.* Eminent judges 
have made no secret of their dissatisfaction with both DoubtecT.. 
these decisions, but they have never been overruled.^ The 
case of Child v. Baylie^^ which was decided immediately Child v.. 
after Lord Coke's time, is, indeed, an authority the other ^^ *^' 
way, and, although the judges endeavoured to distinguish 
it from the cases of Manning * and Lampet,^ it must be 
confessed that the cases were not in reality distinguish- 
able. In that case, there was a devise of a term to 
X and his assigns, with a proviso that, if X died without 
issue living at his death, the term should go to Y; X 
assigned the term and died without issue. In an action 
in ejectment by Y against the assignee, the question could 
neatly be raised, whether the reason for the invalidity 
of a gift of a term, after a general ftiilure of issue, lay 
in its remoteness ; for, if remoteness was the r-eason, the 
gift to Y was good, as it must take effect on the 
death of X and was, consequently, not more remote 
than the gift which had been held good in Manning^ s 
Case.^ In the Court of King's Bench, it was overlooked, 
however, both by counsel and the learned judges, that 
the gift over was to take effect in case X died without 
issue living at his death, and not in case of failure of issue 



> Lord Coke, C. J. : "It would 
be inconvenient that such man- 
ner of perpetuity should be made 
of a chattel^ when of an inheri- 
tance neither by act executed by 
the common law, nor by limitation 
of an use, nor by devises in last 
wills, any perpetuity can be estab- 
lished " (52a). 

 " The first grant or devise of 
a term made to one for life, re- 
mainder to another, have been 
much controverted, whether such 
a remainder might be good, and 
whether all may not be destroyed 
by the alienation of the first 
party; and, if it were now first 



disputed, it would be hard to- 
maintain *, but being so often 
adjudged, they would not now 
dispute it." Child v. Baylie, Cro- 
Jac, 469 (461). " Though we do. 
not hold it fit to call in question 
the judgment in Matthew Mann- 
ing's caise, yet do not think it safe- 
to stretch the law against the 
ordinary rules of law further than 
in that case it is done." Pearse vC 
Reeve, (1661), PoUexf., 29 (30). 

•(1618-1623) Cro. Jac, 459? 
Palm 48, 333 ; W. Jones, 15. : 

* (1609) 8 Co., 946. 

» (1612) 10 Co., 466. 
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generally. The Court held the gift bad, and one of the 
reasons assigned was that, if the gift was good, it could 
not be barred by JV, and, " if the law did not suifer such 
perpetuities of inheritances, much less would it suffer 
perpetuities of chattels." The case was carried to the 
Exchequer (chamber in 1623, and, there for the first time 
attention was called to the nature of the event upon which 
the gift over was to take effect. But the Court held that the 
gift was bad, and that mischief would ensue if such a 
" perpetuity " were allowable ; the Court also pointed out 
that there was no distinction, from this point of view, 
between a case of a devise to X and his assigns and upon 
his death without issue then living, to V, and a case of a 
devise to X and the heirs of his body and upon his death 
without issue, to Y, It is manifest that the learned Judges 
could not have used the term in its modern sense of re- 
moteness, for clearly upon the question of remoteness, 
there is a well-founded distinction between the two devises. 
The case is, therefore, instructive as showing that none of 
the twelve Judges, except Chief Baron Tanfield and possibly 
also Baron Denham, recognised that the validity of the 
limitation might in any way be affected by its remoteness. 
And, this is all the more curious when we remember that 
First sugges- Davcuport (afterwards Chief Baron of the Exchequer) 
neTs?rVmTie°' who had argued before the Exchequer Chamber in sup- 
bar. pQpi; Qf the validity or the gift over, had enunciated in 
forcible, though somewhat quaint language, the principle 
upon which the whole foundation of the modern rule 
against perpetuities rests.^ We have now seen how the first 



> ** There is no clanger of per- not exceed liis life. Bat if the 

petuity by such a conveyance. contingency be such as is foreign. 

For he took a diversity when the is to commence in ftUuro after the 

contingency is such as can or ought death of the first devisee^ there, 

to happen in the life of the devisee. because such limitation tends to 

There a remainder limited on make a perpetuity, a remainder 

such an estate in case of a devise limited on it is bad, as, if lie 

of a chattel is good, as in our should die without issue or with- 

case, if he should die without out heir, that then it shall remain 

issue of his body living at the over. And on this diversity they 

time of his death, so that it does strongly rely." Palm., .334. 
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saggestioii of the rule against perpetuities came from 
the bar ; we have next to see how slow was the judicial 
recognition of remoteness as the essential element in 
judging the validity of future limitations. 

The next decision to which I shall draw your attention Peih Y.Brown. 
is the case of Pells v. Brown,^ the importance of which 
has been very variously estimated ; Lord Kenyon de- 
scribed it as " the foundation and as it were the Magna 
Charta of this branch of the law,"^ and, Hargreaves, on 
the other hand, though he admits the almost unreachable 
subtlety of the reasoning, thought it could not " have 
furnished much of the code of executory devise."^ In 
this case, land was devised to A in fee, and if he died 
without issue leaving B surviving him, then to B in fee. 
The event which happened was that A suffered a common 
recovery, devised the land to C, and died without issue. 
Upon a claim by J5, the survivor, against the devisee, it 
was held that the executory limitation to B was good and 
could not be barred on the part of A. All that was 
actually decided, therefore, was the legality and efficacy 
of an executory devise on a contingency not exceeding 
one life in being. 

In Snoio V, Cutler,* A having the reversion of copy- ^'^ow v. Cutler, 
hold land after the death of his wife, devised it to the 
heirs of her body if they should attain the age of four- 
teen — a devise which, if held valid, might have extended 
to a life in being and fourteen years later. A died with- 
out leaving issue by his wife ; she married again, and had 
a son who reached fourteen ; she then died. The question 
was whether the son was entitled. The Judges appear 
to have been in great doubt, some of them objecting to the 
devise on the ground that it was to a person unborn, and, 
also on the ground of Lord Coke's metaphysical doctrine 
of a double possibility, namely, the birth of a child and 



« (1621). Cro. Jac, 590.  (1660-1670) 1 Lev., 135 ; T. 

* Port^ V, Brfjdley {nS9), 3 T. Raym, 162; 1 Keb.. 752, 800; 
R, 143 ; IB. R., 675. 2 Keb., 11, 145, 295; 1 Sid., 153. 

• 2 Hargreaves, Jur. Arg., 30. 
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First fixes a 
lifetime as 
di^l:t. 



<ii) Cases of 
•chattels real* 



4jtoving v. 
Jiickerititfe, 



Jjove V. 
iVyndham, 



that child's living to be fourteen years old. All the 
learned Judges appear, however, to have been agreed that 
an executory devise to take eflfect within the compass of 
a life was good, " but not after death without issue, for 
that would make a perpetuity." This seems to be the 
earliest direct statement of the proposition that the 
validity of an executory devise depends upon the question 
whether the event upon which it takes eflfect must happen 
within a lifetime. 

We have now dealt with cases in which the Validity of 
executory devises of freeholds came in question ; we 
shall next briefly refer to some cases of chattels real, to 
the consideration of which the rule against perpetuities 
mainly owed its growth. It appears that two classes of 
executory devises of terms came before the Courts, name- 
ly, (i) those that were to take eflfect after a failure of 
issue, and (ii) those that were to take eflfect after a life 
interest. In the former class of cases, where the failure of 
issue was indefinite, the executory devises were held to be 
bad, in the latter class, they were held to be good. Thus, in 
Goring v. Bickerstaffe^ it was decided that in the case of 
a chattel, the limitation of a term to several persons in 
remainder, one after another, if those persons were in 
being and particularly named, could not tend to a per- 
petuity ; in other words, as all the lives wear out to- 
gether, the limitations really amount to the life of a 
person in being, with an ingenious machinery added to 
secure a long life. In Love v. Wyndhaw? it was held that 
if a tenant of a term devised it to B for life, remainder to 
C for life, remainder to D for life, the devise was good, if 



« (1662) Freeman Ch., 163 ; 1 Ch. 
Cas., 4 ; Pollexf., 31. 

• (1670) 1 Mod., 50 ; 2 Keb., 637 ; 
1 Sid., 450 ; 1 Lev., 290. ; 1 Ventr., 
79; 2 Ch. Rep., 14. "If a term 
be devised to one for life, remaind- 
er to another for life, remainder 
to a third for life, and so to twenty, 
one after the other, it is a good 
clevise to them all, notwithstanding 



the objection of possibilities upon 
possibilities, if all the persons 
were in esse at the time of the> 
devise, because all the candles are 
lighted at once. But if the devise 
be to one for life, who is not then 
in esse (as to the first son), there 
no limitation of a term can be 
after that." 1 Sid., 451. 
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the remaindermen were all alive at the time of the devise. 
Similarly, in Burges v. Burges} where a term was settled Bmget ▼. 
in trust for A for life, then for his wife for life, then for ^*"'^**- 
their first and other sons successively and the heirs of 
their bodies, and then for their daughters, Lord Keeper 
Finch held that the limitation to the daughters was void, 
but that to the first son was good, although that son was 
not in esse at the time of the decease of A. The infer- Conclusion : 
ence,' therefore, seems to be well-founded,-^so far, ^nd remote- 
indeed, as any inference may safely be drawn from cases ness of 

' *' . ,. . contingency 

which are not always intelligibly reported nor easy to considered, 
reconcile — that up to the point of time we have now 
reached, the law was that any number of life inter- 
ests could be given in succession to persons in being, that 
limitations to unborn persons might be good, but that 
the validity of an interest conditioned upon a contin- 
gency, was dependent as well upon its nature as upon its 
remoteness in time. 

We shall now turn our attention to the great case of the (j") Close of 
Duke of Norfolk, sometimes called the Case of Perpetui- /ya/g o/ 
ties, which contains the first reasoned discussion of the ^^'^'^^^^'* ^^'**'* 
Rule, and which finally established the doctrine that the 
validity of a contingent interest depends upon its distance 
in time and not upon the character of the contingency. 
The Duke of Norfolk's case was shortly this^ : Land 
was conveyed by the Earl of Arundel to trustees for a 
term of 200 years, in trust for Henry his second son and 
the heirs male of his body, but if Thomas, the Earl's eldest 



» (1662), 1 Ch. Cas., 229 ; 1 Mod., 
115 ; PoUexf., 40 ; Finch, 91. 

• (1681), 3 Ch. Oaa., 1 ; 2 Ch. Rep., 
"229. I have not thought it neces- 
sary to reproduce in detail aU the 
terms of the somewhat compli- 
«atcd deed in this case ; the object 
was to secure the profits of certain 
lands to the second son of the 
Duke of Norfolk, whoever he 
might be ; the eldest son ' was a 
lunatic ; hence the elaborate machi- 
nery employed in the deed. The 



deed was drawn by Sir Orlando 
Bridgeman, one of the greatest 
conveyancers of the seventeenth 
century, and, sometime a Judge 
in the Court of Common Pleas ; it 
was of him that Lord Nottingham 
said : '* It is due to the memory 
of so great a man, whenever we 
speak of him, to mention him 
with great reverence and venera- 
tion, for his learning and inte- 
grity." 3 Ch. Cas., 27. 
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son, should die without issue mala in the lifetime of Heur}v 
or if the earldom should descend upon Henry, then the 
trust to be for Charles, the third son. Thomas, the eldest 
son, died without issue in the lifetime of Henry ; the ques- 
tion, then, arose whether the executory devise to Charles,, 
the third son, was good, or whether, being limited after the 
trust to Henry and his heirs male, was not too remote. 
Lord Chancellor Nottingham was assisted by Lord Chief 
Justice Pemberton, Lord Chief Justice North, and Lord 
Chief Baron Montague ; the Chief Justices of the three^ 
Common Law Courts were unanimous that the executory 
devise to Charles was void as tending to a perpetuity; the 
Lord Chancellor took a contrary view, holding that there 
could be a good limitation over, after a limitation of a 
term to A and the heirs of his body, provided the contin- 
gency on which the limitation over was to take effect 
must happen within a life in being. After defining the 
nature of a perpetuity,^ the Lord Chancellor went on 
to point out that if the future estate must vest within a life- 
time, it was wholly immaterial how it was dealt with before 
it vested ; hence, as admittedly, a contigent limitation. of a 
term to take effect within or at the end of the life of a 
person to whom a life interest was limited in the term, 
was good, all that it was essential to ascertain was that 
the contingency could not happen after his death, and it 



' * ' A perpetuity is the settlement 
of an estate or an interest in tail, 
with such remaindei^ expectant 
upon it, as are in no sort in 
the power of the tenant in tail 
in possession, to dock by any 
recovery or assignment, but such 
remainders must continue as per- 
petual clogs upon the estate : 
such do fight against God, for 
they pretend to such a stability 
in human affairs, as the nature 
of them admits not of, and they 
are against the reason and the 
policy of the law and therefore 
not to be endured. 



But on the other side, future in- 
terests, springing, trusts, or trusts- 
executory, remainders that are to 
emerge and arise upon contingen- 
cies, are quite out of the rules, and 
reasons of perpetuities, nay, out 
of the reason upon which the 
policy of the law is founded in 
those cases, especially, if they be 
not of remote or long considera- 
tion ; but such as by a natural and 
easy interpretation will speedily 
wear out, and so things come to- 
their right channel again." 3 Ch» 
Cas., 1 (31). 
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was immaterial whether the first taker was declared to 
hold to himself and the heirs of his body or in any other 
way. It would be impossible within the limits of this 
lecture to give you a detailed account of the arguments* 
advanced on both sides which are minutely examined 
in the judgment of the Lord Chancellor ; but, there is one 
argument advanced against the validity of the devise, [ 
which cannot be passed over in silence. Lord Nottingham 
was pressed to.define the precise limits of time within which 
the contingency must happen ; it was said, " you may 
limit upon a contingency to happen in a life ; what if it 
be limited, if such a one die without issue within twenty- 
one years, or one hundred years, or while Westminster 
Hall stands ? Where will you stop if you do not stop 
here ? " The answer of the Lord Chancellor was charac- 
teristic : "I will tell you where I will stop ; I will stop 
wherever any visible inconvenience doth appear ; fot the 
just bounds of a fee simple upon a fee simple are not yet 
determined, but the first inconvenience that ariseth upon 
it, will regulate it ; " and, . " whenever you stop at the limi- 
tation of a fee upon a fee, there will we stop in the limi- 
tation of a term of years." 

This judgment of Lord Nottingham, one of the most 
remarkable ever delivered in the Court of Chancery, "was 
after his death, reversed on review by Lord Keeper North 
in 1683 ; but on appeal to the House of Lords^ the 
decree of the Lord Keeper was in 1685 reversed, and 
Lord Nottingham's decree affirmed. Ever since then it has Result :contm- 
been a settled point that a future interest might be limit* TOci^withfn 
ed to commence on any contingency which must occur ^*^®^ ^^ being. 
within lives in being, and, that in this respect there was 
no valid distinction between, terms of years and freehold 

* On behalf of the plaintiff, the contingency upon a contiitigency, 

metaphysical doctrine of the and in truth every executory 

invalidity of a possibility on a devise is so, and, therefore, the 

possibility was invoked, but found contrary rule given by Lord 

no favour, the Lord Chancellor Popham in the Hector of Ched- 

observing : " There may be a possi- ington's case, is not reason." 
bility'upon a possibility, and a 

M, LP * 3 
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interests. The case of the Duke of Norfolk thus marks the 
close of the first stage in the history of the Rule against 
Perpetuities. We shall now proceed to examine the subse- 
quent history, and trace how, to use Lord Nottingham's 
phrase, the just bounds of the rule were determined. 
Second stage In Lloyd V. Carew^ there was a devise to the heirs of 
xioyrfv. Caiw! ^^® body of husband and wife, but if they died without 
such heirs, then, if the wife's heir should within a 
year of the death of the survivor of them pay to the 
husband's heir £4,000, the land was to go to the wife's 
heir in fee. You will see that this was, in substance, 
a settlement on two lives in being and a year beyond ; 
it was held bad, apparently on the ground of remote- 
ness, by the (yourt of Common Pleas, but the decree 
was reversed upon appeal by the House of Lords. This 
case, therefore, is conclusive authority for the proposition 
that a future interest, to take effect twelve months after 
lives in being, is good. In some of the earlier cases, 
however, learned judges had certainly recognized the 
validity of executory devises which were not to take effect 
immediately upon the termination of lives in being, while 
in others, again, a strong opinion had been expressed 
that the limit ought to be fixed at the termination of lives 
in esse. 
Snowy, Cutler. Thus in Snoxo V. Cutler ^^ to which I have already 
referred you, there had been a devise to the heir or heirs 
of the body of the testator's wife, if he or they should 
attain fourteen years. Some of the learned judges were 
certainly prepared to support this devise, which, if good, 
might have extended to a life in being and fourteen years 
beyond. The Court, however, were equally divided, and, 
the reporter adds, "I suppose the parties afterwards 
agreed, for I heard nothing of it after." 
Taylor v. In Taylor v. Biddal^^ A devised land to his sister -6, the 

BiMai. ^jfg ^f Q^ ^jj^jl j)^ ^he son of B and C, should reach 



/ 



» (1697) Pre. Ch., 72, 106 ; • (1672) 2 Mod., 289 ; Freem., 

Shower, 137. K. B., 243. 

» 1 Lev., 136. 
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twenty-one, and, then to D and his heirs ; but if D should 
die under twenty-one, then to the heirs of the body 
of C and to their heirs, as they should attain their respec- 
tive ages of twenty-one years. D died under twenty-one, 
then B died, leaving a daughter E ; then C died, leaving 
E of fall age. In ejectment brought by the plaintiff 
who claimed as lessee under the heir of A^ E claimed 
either as the heir of the body of C, or, if the devise to 
such heir was void, then as heir of her brother D. The 
Court held that E was entitled not only as the heir of D 
(whose estate was vested), but also under the executory 
devise over to her.^ Tliis certainly seems to recognize 
the validity of a devise to lives in being and twenty- 
one years afterwards. The case, however, -hardly seems 
to have been treated as an authority for that proposition ; 
and, the reason is not far to seek ; for, though the form 
of devise "to X for life until Y reaches twenty- one," 
might where Y was then unborn, really cover a case of a 
life in being and twenty-one years after, yet in the case 
in which Y was born and X was alive at his majority,^ 
the devise would be within the life of X, a person in 
being, and, thus the possible extension might be over- 
looked. Thus in Luddington v. Kime^^ while one of the LvMingtoa >. 
learned judges was prepared to allow a posthumous son **"'* 
to take, " as happening so short a time after the 
death of a life in being," Chief Justice Treby " doubted 
much of that and was of opinion that the time allowed 
for executory devises to take effect, ought not to be 
longer than the life of one person then in esse^^ Simi- 
larly, in Scattergood v. Edge^^ it was still considered Scattergoody. 
doubtful whether a life or lives in being was not the 
extreme limit, and Chief Justice Treby, while allowing 

* Upon this point, the Reports decision ascertained. See the pas- 
are not agreed ; but the statement sage quoted, p. 36, post, 
in the text is made on the autbo- * This wasthe contingency which 
rity of Stephens v. Stephens (1736) actuaUy happened in this case. 
(Oas. Temp. Talbot, 228, 232), • 1696, 1 Ld. Raym., 203. 
where Lord Hardwicke caused the  12 Mod., 278, 287 ; (1699) 1 
record to be searched and the real Salk., 229. 
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Stephens v. 
Stepfiens, 



the validity of a devise to the eldest son of A (who 
had then no son) and his heirs male, and, if A should 
die without issue then to the eldest son of B (who had 
then issue) in tail, expressed in very emphatic language 
the strong dislike of the Common Law Judges to any 
extension of the limits of executory devises. He said : 
** Since they have crept into the law, they have occasioned 
great confusion and disorder ; they were utterly unknown 
to the Common Law, have obtained with much ado, and 
now they have prevailed, ought to be looked upon with 
much jealousy, lest they run to a perpetuity ; and, a 
perpetuity is such a condition of a fee that the feoffee 
shall not be 'able absolutely to give to another. It was 
a great policy of the Common Law that alienation should 
be encouraged ; for it is the greatest preserver and 
promoter of industry, trade, arms and study ; and this was 
visible from the making of the Statute De Donis, until 
common recoveries were found out ; and these executory 
devises had not been lono: countenanced when the 
Judges repented them, and, if it were to be done again, it 
would never prevail ; and, therefore, there are bounds set to 
them, namely, a lifo or lives in being; and further, they 
shall never go by my consent, let Chancery do as they 
please." Matters continued in this state of uncertainty^ 
till the decision of Stephens v. Stephens^^ in which it 




' For instance, in Massingherd v. 
Ash (1685), 2 Oh. Rep., 275, the 
validity appears to have been 
admitted of a limitation of an 
estate to begin within twenty-one 
years after a life in being; and 
the same view was taken in 
Maddox v. Staines (1727). *l P. 
Wms., 421 ; and Stanley v. Leigh 
(1732)2 P. Wms., 686. The contrary 
view prevailed with the Court of 
Common Bench in Gore v. Gore 
(1722), 2 P. Wms., 28 ; 2 Str., 958. 

• 1736, Cas. temp. Talbot, 228, 
Loixi Hardwicke and the other 
Judges in certifying to the Court 



of Chancery, said : ** We do not 
find any case wherein an executory 
devise, of a freehold hath been 
held good, which hath suspended 
the vesting of the estate until a 
son unborn should attain his age 
of twenty-one years, except the 
case of Taylor v. Biddal, ad- 
judged upon a special verdict as 
the Court of Common Pleas, and 
reported in 2 Mod., 289. That 
resolution appeared in every view 
of it to be so considerable in the 
present case, that we caused this 
record to be searched, and find it 
to agree in the material parts 
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was defimtively settled that a future interest is hot. too 
remote if it depends upon a contingency which 'must 
happen before some person born or begotten during a life 
in being reaches twenty-one, Here it should be added 21 years rule 
that simultaneously with the growth of this rule, was also 
established th6 rule which aiUows the addition of the 
period of gestation in cases where gestation actually Gestation, 
exists ; properly speaking, indeed, this is not an indepen- 
dent rule, but only a special application of the general 
principle that an unborn child is treated as in actual 
existence, whenever it is for his benefit so to treat him.' 
Thus, in Lvddington v. Kime^ Powell, J., held that Ltvidington v. 
an executory, devise to -4, and, if he should have a 
posthumous son born, to such son, was valid. In Gore Oore v. Gore. 
V. Gore^ similarly. Lord Hardwicke, then Chief Justice, 
and the other judges aflSrmed the validity of a devise 
which was to take effect upon the birth of a posthumous 



thereof with the printed report: 
and, therefore, however unwilling 
we inay be . to extend executory 
devises beyond the rules generally 
laid down by our predecessors, 
yet upon the authority of that 
judgment, and its conformity to 
several late determinations in 
cases of terms for years, and con- 
sidering that the power of aliena* 
tion will not be restrained longer 
than the law would restrain it, 
namely, during the infancy of the 
first taker, which cannot reason- 
ably be said to extend to a perpe- 
tuity ; and, that this construction 
will make the testator's whole dis- 
position take effect, which other- 
wise would be defeated ; we are 
of opinion, that the devise before 
mentioned may be good by ^ay 
of executory devise*' (p. 232). 

Lord Chancellor Talbot decreed 
in accordance with this opinion, 
and expressed his satisfaction 
with it, as agreeing perfectly with 
his own sentiments, and said, he 
hoped it would be for the f utu a 



leading case in the determination 
of all questions of this kind. 

* See Stat, 10 and 11, WiU. Ill, 
G. 16 (1699), which provided that 
children ^ venire sa mere at their 
father's death, should for all 
purposed of limitations of estates, 
be deemed to have been born in 
his lifetime. This rule has some- 
times been treated as merely ex- 
planatory of the phrase *' lives in 
being," the period of gestation 
being regarded, not as a new 
period, but as an appendix of 
the life in being. Cf. Long v. 
mackall (1797, 5 Taunt., 392, 4 B. 
B., 73), where the period of gesta- 
tion was reckoned at the beginning 
of the period ; in other words, an 
infant en ventre sa mere at the 
testator's death was reckoned as a 
life in being from whose death the 
twenty-one years would run. In 
some cases, therefore, as will be 
explained later on, the period of 
gestation may be counted twice. 

> 1697, 1 Ld. Baym., 203. 

• 1722, 2 P. Wms., 28. 
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son. The rule thus laid down in the case of the Duke 
of Norfolk^ and Stephens v. Stephens^ was henceforth 

Sir w. Black- treated as settled law, and Sir William Blackstone,' 
writing in 1765, says : " The utmost length that has 
been hitherto allowed for the contingency of an exe« 
cutory devise of either kind to happen in, is that of a 
life or lives in being, and, one and twenty years after- 

Je€ V. AndUy, wards." Similarly, in Jee v. Audley^^ Sir Lloyd Kenyon, 
Master of the Rolls, after stating that the rule as laid 
down above, has been sanctioned by the opinion of 
Judges of all times, from the time of the Duke of 
NorfoWs Case to the present, adds, " it is grown reverend 
by age and is not now to be broken in upon." 

Third stage in One stage further in the history of the Rule against Per- 
petuities, and we shall have reached the developed form 
of the rule with which we are all familiar. You will 
remember that the rule as finally laid down in Stephens 
V. Stephens^ is that a future interest is not too remote if 
it depends upon a contingency which must happen before 
some person born or begotten during a life in being 
reaches twenty-one. Tlie conjecture may safely be hazard- 
ed that some, at any rate, of the judges who decided the 
earlier cases upon which Stephens v. StepJiens^ was based, 
agreed to an extension of the period to twenty-one years 
after lives in being, upon the ground that the power of 
alienation will not thereby be restrained longer than the 
law does otherwise restrain it when the devise is in favour 
of a posthumous child, during whose minority alienation 
is necessarily restrained. Thus, for instance, in the 
certificate granted by Lord Hardwicke and the other 
judges in Stephens v. Stephens ^ it is stated that the 
judges very reluctantly agreed to an extension of executory 
devises beyond the rules generally laid down by their 
predecessors (that is, to an extension of twenty-one years 
beyond a life or lives in being) on the ground that " the 

• 1681, 3 Ca. Ch., 1.  (1787) 1 Cox., 324, 1 R. 

• 1736, Cas. Temp. Talbot, 228. R.. 46. 

• 2 Commentaries, 174, • (1736) Cas. Temp. Talbot, 228, 
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power of alienation will not be restrained longer than the 
law could restrain it, namely, during the infancy of the first 
taker, which cannot reasonably be said to extend to a perpe- 
tuity." Similarly, in Doe v. Fonnereau^ Lord Mansfield said : 
" In Stephens v. Stephens the Court took a large stride of 
twenty-one years after a life in being. The argument was 
that this would not create a perpetuity. Former cases 
had said, a limitation might be made to take effect on the 
death of a person in esse, or the birth of a posthumous 
child, and alienation was not restrained for any longer 
time in Stepliens v. Stephens, for, if a devise could hold 
to a posthumous child, there could be no alienation till he 
should attain the age of twenty-one." The question, how- 
ever, whether in the case of executory devises this 
additional period of twenty-one years must relate to the 
actual minority of some particular person, or whether 
it was a term in gross, that is to say, a term of 
twenty-one years from the death of the last life 
in being, irrespective of the minority of any parti- 
cular person, was treated as open for many years, 
and was. finally settled only so late as 1833 by the House 
of Lords in the case of Cadell v. Palmer? In that case chd^n y. 
land was devised to trustees for one hundred and jP«^»»«f 

21 years 

twenty years from the testator's death, if twenty-eight period may b« 
persons named in the will or any one of them, should so gross, 
long live, and, for a further term of twenty years from the 
expiration or earlier determination of the term of 120 
years. Out of the term so created, a number of smaller 
estates was carved out, some of- which, as, for instance, 
an estate to the son of an unborn person for a term of 
ninety-nine years if he should so long live, would, if 
standing by themselves and limited out of the fee, 
have been indubitably invalid. It is quite clear that the 
testator besides employing an ingenious machinery for 

» (1780) 2 Doug., 487 (508). title of Bengough v. EdridgSy 

• (1833) ICl. & F., 372; Tudor, (1826-7) 1 Sim., 173 ; 5 L. J. Ch, 

L. C, 424. See the report of thia (O. S.), 113. 

Qi^ie in the Court below, under the 
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gecuring the longest ^^ life in being " by taking the sar- 
vivor of 28 persons as the ^^ life in being," also treated the 
additional period of twentj-one years as a term in gross, 
independent of the minority of the particalar persons 
interested in the estate. The case was most elaborately 
argned, in the first instance, before Sir John Leach, Vice- 
chancellor, by Preston in support of the will, and by 
Sngden against the validity of the limitations. The Vice- 
Chancellor held in 1826 that the limitations were valid, 
and that the term of twenty-one years could be taken 
withoat reference to the minority of any one. Upon 
appeal to the House of Lords, the judges were summoned 
in 1832 ; eleven of them who attended, declared that the 
term of twenty-one years was independent of the minority 
of any person ; and in accordance with this opinion, the 
decree of the Vice-Chancellor was affirmed. It would be 
impossible for me, within the limits of this lecture, to 
reproduce to you all the arguments advanced on each side, 
nor is it absolutely necessary that I should do so, as they 
are well within your reach in the excellent volume of 
Tudor, L. c, Leading Cases on Real Property by Mr. Tudor. But I 
^' • may just mention to you that the argument in support 

of the will was mainly directed to show that in all the 
numerous cases on the subject, the distinction had nowhere 
been taken that the suspension of the vesting of an estate 
could not be carried beyond the period of lives in being 
except with reference to the minority of the individual 
who was to take. On the other hand, the argument 
against the validity of the limitations was principally 
directed to establish that although there might be isolated 
expressions in the reports, which, taken apart from the 
facts of the individual cases, possibly lent some support 
to the view that the period of twenty-one years was a 
term in gross, yet such an interpretation was entirely at 
variance with the whole spirit and policy of the English 
law ; that, indeed, such a conclusion was contrary to 
the whole history of the doctrine, which abundantly 
showed that in the early stages of the rule, a gift was 
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valid if it was to take eflfect after a life or lives in 
being, that subsequently the rule was extended so as 
to validate gifts to an infant in ventre sa mere at the time 
of the termination of the life or lives in being, that later 
on, the rule was still further widened, so as to cover cases 
in which the vesting was postponed till the beneficiary 
attained twenty-one, and that this last extension was 
sanctioned on the ground that it did not practically render 
property inalienable for a longer period than it would 
qtherwise be, inasmuch as an infant could not convey 
during his minority. There is not much room for doubt 
that the decision of the House of Lords, which necessarily 
closed all controversy on the point so far as the English Doubtful on 
Courts were concerned, gave the rule an extension which followed in 
it would be very difficult to justify on principle, and, ^ ^ 
it is gratifying to find that in this instance at least, the 
sages of the Indian legislature have not blindly copied the 
provisions of the English law. It must, however, be con- 
fessed that, having regard to the state of the authorities 
at the time the case of Cadell v. Palmer came before the 
Courts, the decision of the House of Lords, however The House of 
lamentably opposed to principle it might be, could hard- by 'an earlier 
ly be otherwise than what it was, in spite of the desperate *^***®* 
efforts of Sugden to induce the Courts to accept the view 
which he had already advanced in a learned note to his 
edition of Gilbert on Uses.' I shall, therefore, briefly 
refer to some of the earlier cases which have an important 
bearing on the point. In Lloyd v. Carew,^ you will re^ iioydy.Careic. 
member there was a conveyance to A and his wife for life, 
remainder to his children successively in tail, remainder 
to ^ in fee, provided that, if at the death of the survivor 
of A and his wife, there should be no issue of theirs then 
living, and, if the heirs of the wife should, within twelve 



* 1811, p. 260, note. "Between term of twenty-ono years." Sir 

these two certificates, the point Edward Sup^den, arguendo^ 1 01. 

was most ably discussed by a very and F., 395. 

learned and able writer, who was • (1697) Pre. Oh., 72, 106; Shower, 

against the validity of an absolute P, C, 137* 
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months after such death without issue, pay £4,000 to the 
heirs of -4, then the estate should go to the heirs of the 
wife for ever. A and his wife both died without issue, 
living at the death of the survivor ; the heir of the wife 
having tendered £4,000, question was raised as to the 
validity of the devise to such heir. In support of the 
executory devise it was argued that^ ''it was within the 
reason of the contingent limitations allowed by Notting- 
ham, L.C., in the Duke of NorfoWs Case ; that though 
there can be no remainders limited after a fee-simple, 
yet there may be a contingent fee-simple arise out of 
the first fee ; that the utmost limitation of a fee upon 
a fee is not yet plainly determined ; that there could 
not in reason be any diflference between a contin- 
gency to happen during life or lives, or within one year 
afterwards ; that the true reason of such opinions which 
allowed them, if happening within the time of the parties' 
lives or upon their decease, was because no inconvenience 
could be apprehended thereby, and the same reason will hold 
to one year afterwards ; and, the true rule is to fix limits 
and boundaries to such limitations, when so made, as that 
they prove inconvenient, and not otherwise." On the 
other hand, it was urged against the validity of the devise 
that the life of one or more persons in being, was the 
" furthest that the Judges have ever yet gone in allowing 
these contingent limitations upon a fee ; and if they 
should be extended, and allowed to be good upon con- 
tingencies to happen within twelve months after the death 
of one or more persons, they may as well be allowed upon 
contingencies to happen within a thousand years, by 
which all the mischiefs, that are the necessary conse- 
quences of perpetuities, which have been so industriously 
avoided in all ages, will be let in ; and the owner of a 
fee-simple thus clogged would be no more capable of 
providing for the necessities and accidents of his family, 
than a bare tenant for life." Sir John Somers (Lord 



f 



» Shower, P. C, 139, 140. 
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Chancellor), assisted by Treby, C. J., and Rokeby, J., 
decided against the validity of the devise ; but this 
decree was reversed, on appeal, by the House of Lords. 
There can be little doabt that this decision does not make 
the additional period dependent upon the minority of any 
person and really settled the rule. Having regard there- 
fore to the principle that a decision of the House of 
Lords, is an authoritative and conclusive declaration of 
the existing state of the law, binding upon itself when 
sitting judicially, as much as upon all inferior Courts, 
and that the doctrine upon which the judgment is found- 
ed must be universally taken for law, till altered by 
Act of Parliament,^ the decision in Cadell v. Palmer 
could hardly have been otherwise than what it was, unless 
indeed the earlier decision was subjected to the operation 
of being " interpreted and limited in application."^ 

In Marks v. Marks^^ question was raised as to the Marks v. 
validity of an executory devise to take effect on the 
payment of a sum of money within three months after 
the death of a person living at the death of the testator. 
Lord Chancellor Parker, assisted by Sir Joseph Jekyll, 
M. R., decided in favour of the devise, the Master of the 
Rolls observing that " though before the case of Lloyd v. 
Gareiv^ it seems to have obtained for law that no execu- 
tory devise of a fee upon a fee should be allowed of, 
unless upon a contingency to happen during the life of 
one or more persons in being at the time of the settlement, 
yet, since that case, the law is now settled, that in case 
of a contingency that cannot in the nature of it precede 
the death of a person, a reasonable time may be 
allowed subsequent to the decease of that person for 



Marks, 



* See Attorney-General v. Dean 
and Canons of Windsor (1860), 8 
H. L. C, 369 (391) ; 30 L. J. Ch., 
529 (531), per Lord Campbell, L.C. ; 
Beamish v. Beamish (1861), 9 H. 
L. C, 274 (338-9), per Lord Camp- 
bell, L. C; see also Tommey v. 
WhUe (1850), 3 H. L. C, 49 (69), per 



Lord Truro, L. C; Exp, White v. 
Tommey (1853), 4 H. L. C, 313 
(333-4), per Lord Cranworth, L. C. 

* See Caledonian Bailtcay v. 
Walker; (1882), 7 App. Cas., 259 
(275), per Lord Selborne, L.C. 

• (1718), 10 Mod., 419; 1 Sfcr., 129 ; 
Prec. Ch., 48Q, 
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performance of the condition, and a fee limited thereupon 
is good." 
Older cases to It is not neccssarj to refer here in detail to the class 

the contrary, ^f ^|j ^g^g j^ ^j^j^j^ ^j^^ q^^^^^ ^^ jj^^j. c4 ^he time in 

which an executory devise is to arise is not yet precisely 
settled"; ^ nor would it serve any useful purpose to examine 
in detail the other class of cases in which though the rule 
is laid down broadly * that " by an executory devise an 
estate may be locked up for a life or lives in being and 
twenty-one years after," yet the circumstances of the 
cases show that the Courts were considering executory 
gifts arising during a minority ; indeed, in many of these 
cases, the expressions used by the learned judges them- 
selves show that they were thinking of minorities, and that 
their attention was not drawn to the distinction between 
a minority and a term in gross.^ I shall, therefore, pass 
on at once to a case in which Lord Alvanley, M. R., ex- 
pressed the opinion that the additional period of twenty- 
one years was not a term in gross. In Thellusson v. 
Woodford,* that learned judge said : " The period of 
twenty-one years has never been considered as a term that 
may at all events be added to such executory devise or 
trust. I have only found this dictum that estates may be 
inalienable for lives in being and twenty-one years, merely 



Thellitston v. 
Woodford, 



* See, for instance, Seattergood 
V. Sdge (1699), 1 Salk., 229; Gore 
V. &ore (1734), 2 Str., 958 ; Stanley 
V. ieigh (1732), 2 P. Wm8.,686 (688). 

« See FUher v. Prince (1763), 
3 Burr., 1363 (1361), where Lord 
Mansfield says : ** The reason and 
spirit of cases make law, not the 
letter of particular precedents.** 

' See, for instance, OoodtUle v« 
Wood (1740), Willes, 211 (213) ; 
Marlborough v. Godolphin (1759), 
Eden, 404 (418) ; Goodman v. Good- 
right (1759), 2 Burr., 870, 1 W. BL, 
188, per Lord Mansfield; Buck- 
worth V. Thirkell (1785), 3 B. and 
P,y 652, note, per Lord Mansfield ; 



Jee V. AudUy {17S7), 1 Cos., 324 ; 
1 B. R., 46, per Sir Lloyd Kenyon, 
M. R. ; Long] v. Blackall (1797), 7 
T. R. 100, 4 R. R., 73 ; TheUuson v. 
Woodford (1799), 4 Ves., 227 (319), 
where Buller, J., says : ** The rule 
allowing any number of lives in 
being, a reasonable time for gesta- 
tion, and twenty-one years, is now 
the clear law, that has been settled 
and followed for ages, and we 
cannot shake that rule without 
shaking the foundations of the 
law.** If this is accurate, an 
'age' must be defined to be 
less than a century. 
 4 Ves., 227 (337), 4 R. R., 205, 
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because a life may be an infant or en ventre sa mere.^'^ 
Following this, came the case of Beard v. Westcott,^ Beard v. 
where there were devises over, after limitations which ^^^*^^^'' 
were too remote, and which depended on a contingency 
of the death tinder twenty-one of unborn persons who 
took no interest under the will. The validity of the 
devises was challenged on two grounds, first, that they were 
after remote limitations, and, secondly that the contin- 
gency had no reference to the minority of persons who 
took an interest under the will. Sir William Grant, 
then Master of the Rolls, sent the case to the Court of 
Common Pleas, who in 1810 certified in favour of the 
validity of the limitations.* The case was again sent 
back, and, in 1813, the Court of Common Pleas again 
certified that the case was not affected by the fact that 
" the gifts over might take effect at the end of an abso- 
lute term of twenty-one years after a life in being at the 
death of the testator without reference to the infancy of 
the person intended to take."* Lord Eldon was ap- 
parently not satisfied with these certificates, and was pre- 
vailed upon in 1822 to send the case to the King's Bench. 



* In the same case Lord Chief 
Baron Macdonald, delivering the 
opinion of the judges in the House 
of Lords, said: '* The established 
length of time, during which the 
vesting may be suspended, is during 
a life or lives in being, the period 
of gestation, and the infancy of 
such posthumous child." 11 Ves., 
143, 1 B. and P., 393 (1805). But in 
an earlier passage (1 B. and P., 388 ; 
11 Ves., 137), his Lordship had 
stated that the law was summed 
up by Lord Chief Justice Willes 
"with his nsual accuracy and 
perspicuity " in Goodtitle v. Wood, 
1740 (Wines, 213; 7 T. R., 103). 
**At first it was held, that the 
contingency must happen within 
the compass of a life or lives in 
being, or a reasonable number of 
years ; at length, it was extended 



a little further, namely, to a child 
en ventre sa mere at the time of the 
father's death ; and the rule has in 
many instances, been extended to 

21 years after the death of a 
person in being, as in that case 
likewise, there is no danger of a 
perpetuity." (See also 8 R. R., 104, 
110.) 

• (1822) 5 Taunt., 393 ; 5 B. and 
Ald.,801;24R. R.,553. 

' See this certificate set out in 
Gilbert on Uses (Ed., Sugden) 
p. 274, 275. 

• 5 Taunt., 407, 408, 413. 

• See Monypenny v. Bering 
(1852), 2 DeG. M. & G., 145 (182) ; 

22 L. J. Ch., 313 (319), where 
Lord St. Leonards explains the 
history of the case and the ground 
of the judgment of the King's 
Bench. 
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That Coarfc after hearing elaborate argnments by Sugden 
and Preston^ on both the questions raised, sent a short 
certificate that the limitations over were bad. It is im- 
possible to guess the precise grounds on which the certi- 
ficate was based. Lord Eldon, in confirming the certifi- 
cate, certainly adopted the view that the limitations 
had been pronounced void on the ground that they were 
to take eflFect at the end of a term of twenty-one years, 
without reference to the infancy of the person intended to 
take, and he added that the inclination of his opinion 
was that the Court of King's Bench was right.* 
Mr. Justice Bayley, on the other hand, who had signed 
the certificate, in delivering the opinion of the judges 
in Cadell v. Palmer eleven years later, stated that the 
subsequent limitations were considered void, not from 
any infirmity existing in themselves, but from the in- 
firmity existing in the preceding limitation.'^ Lord 



> 24 R. 11., 556. 

• Beard v. Westcott^ Turn. & 
Russ. , 25. 

• 1 CI. & F., 372 (420). 

** The foundation of the certi- 
ficate of the Court of Kinji^'s 
Bench was that a previous limita- 
tion, clearly too remote, and 
which was so considered by the 
Court of Common Pleas, made 
those limitations also void which 
the Common Pleas, had held good. 
The subsequent limitations were 
considered as being void, not 
from any infii*mity existing in 
themselves, but from the in6rmity 
existing in the preceding limita- 
tion ; and because that was a 
limitation too remote, the others 
were considered as being too 
remote also. Whether the Court 
of King's Bench gave any positive 
opinion on that, I am unable 
to say. I think the Court of 
King's Bench would have taken 
much more time to consider that 
point than they did, and have 



given it greater consideration than 
it received, if they had intended 
to differ from the certificate 
that had been given by the Court 
of Common Pleas ; but when it 
became totally immaterial, in the 
construction they were putting 
upon the will to consider whether 
they were or were not prepared 
to differ from the Court of Com* 
mon Pleas, it is not to be wondered 
at that that point was not so fully 
considered as it might otherwise 
have been." It must not be over-, 
looked, however, that the case sent 
to the Court of King's Bench in 
1822 called particular attention to 
the fact that the period of twenty- 
one years did not correspond to the 
infancy of any person who took 
an interest under the will (5 B. & 
Aid., 805), and Lord Eldon not 
unnaturally inferred that it was 
** impossible that the Courts of 
King's Bench should not have 
considered that point." (Turn, k 
Russ., 25). 
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St. Leonards also, it seems, understood the gronnd- 
"work of the decision in the same way.* On the whole, 
therefore, the result of the proceedings in Beard v. 
Westcott appears to be that on the one hand, we have the 
opinion of the Court of Common Pleas in 1813 involved 
in their certificate which was subsequently nullified, pos- 
sibly on a different ground, and, on the other hand, we 
have the opinion of Sir William Grant and Lord Eldon 
who were both inclined to agree with the view expressed 
by Lord Alvanley in T/iellusson v. Woodford. Having 
regard, therefore, to the inexpediency of deciding any 
case upon the authority of the dicta of modern judges,* 
the House of Lords could hardly be expected to fritter 
away the effect of the decision in Lloyd v. Carew} 

I have now traced in outline the history of the origin Recapituia- 
and development of the rule against perpetuities in ^^^* 
English law. I have pointed out to you how, after 
much uncertain struggle for existence, the rule first 
assumed definite shape in the case of the Duke of Nor- 
folk, by which it was settled beyond possibility of all 
controversy that an executory limitation which must 
necessarily vest (if at all) during the life or lives of a 
specified person or persons in being, is good. I have 
pointed out to you that although within sixteen years 
of this decision, the House of Lords in Lloyd v. Carew 
(1697) affirmed the validity of a devise which was to 
take effect twelve months after lives in being, it was 
considered doubtful for many years whether a life or 
lives in being were not the extreme limit, and it was not 
till the decision of Stephens v. Stephens (1736) that the 
validity of an executory devise to an unborn child of a 
living person when he should attain the age of twenty- 
one years, was conclusively established. I have further 

» Monypenny v. Dering (1852), 118 (127); 62L. J.Ch.,546(648),p<Jr 
2 DeG. M. & G. , 145 ; 22 L. J. Oh. , Jessel, M. R. ;Dashwood v. Magniae 
313. (1891), 3 Oh., 306 (376) ; 60 L. J. 

• See QuUter v. ffeatley (1883), Oh., 809 (826), per Kay, L. J. 

23 Ch.D., 42 (49). p«r Jessel, M. R.; • Shower, P. 0., 137. 
Exp. WUley (1883), 23 Ch. D., 
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pointed out to you that, however desirable, however 
reasonable, it might be upon principle to establish some 
connection between the antecedent life-estates and the 
property, no such suggestion appears ever to have been 
judicially made, and, it was finally laid down by Lord 
Eldon in Thelluson v. Woodford (1805), that the number 
of antecedent lives might be unlimited and might be 
totally unconnected with any interests in the property, 
provided " they are all in being and wear out together, as 
candles lighted at once." Lastly, I have pointed out to 
you how in spite of the decision of the House of Lords in 
Lloyd V. Carew (1697) which established the validity of a 
limitation to take effect within a reasonable time after lives 
in being, the whole matter was really left open, as this 
decision neither defined the extent of this reasonable time 
nor even suggested that such time was in any way depen- 
dent upon the minority of any person; how the first of 
these questions was answered in Stephens v. Stephens 
(1736), and how the second was left open for many years 
till it was indisputably settled by the decision of the House 
of Lords in Cadell v. Palmer (1833), which laid down 
that the additional term was a term of twenty-one years 
in gross, limited simply as a space of time, irrespective of 
the infancy of any person interested in the property,^ 



' It has been pointed out by 
Mr. Scrotton that although the 
rule against perpetuities seems to 
have been buiH up on the analogy 
of the rule relating to contingent 
remainders, it yet goes further 
than its model in two important 
respects. In the first place, the 
rule as to remainders is that no 
estate can be limited after a life 
estate to a person unborn ; and, in 
settlements by remainders, the 
"lives in being** all take life- 
estates in the land, and have a 
substantial interest in it, in other 
words, there is some reasonable 
connexion between the duration of 
their lives and the postponement 



of free alienation. But in execu- 
tory devises, the lives in being 
may have no interest at all in the 
land; in Cadell v. Palmer , for 
instance, out of the twenty- 
eight lives in being, twenty-one 
had no interest in the land at all. 
In the second place, while a 
settlement by remainders in tail 
depending on particular life-estates 
can only last for twenty-one years 
affcer lives in being and may 
possibly cease to restrain aliena- 
tion at the death of the last 
tenant for life, according to the 
age of the particular tenant^in- 
tail, an executory devise, founded 
as it is on a term in£;ross,ca 
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Having thus directed your attention to the great land- 
marks in the liistory of the doctrine under the English 
law, we mast tarn our attention to the history of the 
doctrine in India, where we have a very different story 
to tell. 



I 



always be contrived so as to restrict 
alienation for the full term of 
twenty-ono years after lives in 
bein^, which it will be remem- 
bered may, by an ingenious device, 
be prolonged with all but cer- 
tainty beyond the average duration 
of human life. These distinctions 
which operate to make the rule 
against perpetuities in the case of 
executory devises much l^ss strin- 
gent than the corresponding rule 
with regard to remainders did not 
escape the Real Property Commis- 
sioners, who recommended, first, 
that lives in being employed to 
postpone the pei*iod of free aliena- 
tion should not be arbitrarily 



takf^n and that all lives should be 
deemed to be arbitrarily taken 
unless in the instruments creat- 
ing the limitations, each life 
appeared to be actually interested 
in the land ; and, secondly, thai 
a contingent remainder or other 
future estate or interest which , 
if limited to take effect out of an 
estate in fee. would be void under 
the rule against perpetuities,, 
should also be void if limited to- 
take effect out of any estate less- 
than fee-simple, that is to say,, 
limitations otherwise void cannot 
be rendered valid by the protec- 
tion of a term of years. (Land 
in Fetters, 131.) 
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LECXURE III. 

Thb Rule against Pkrpbtuitiiij — Its History 

IN Indian Law, 

Appiioabiiity 1n the present lecture, I purpose to tnice in outlioe 
in Indw" *" ^^^ history of the Rule against Perpetuities in Indian 
law, by an examination of the provisions rehttin;; to that 
subject in the different systems of personal law which 
have prevailed here ; but, before I do so, it is desirable 
10 draw yonr attention to the fact that the teehnicnlibies 
of the English law on the subject have no application 
in this country. It is not necessary for our present 
purposes to undertake an exhaustive enquiry into the 
interesting but somewhat intricate problem as to the 
extent to which English law has been received in India ; 
1 only wish to remind yon that the question is not without 
illustration from authority. Thus, for instance, in the 
J/cijwr of celebrated case of Mayor of Lyons v. East India Company,^ 

ind^c'o. "' relating to the charitable bequests contained in the will 
of General Martin, the question was raised, whether the 
English law, incapacitating aliens from holding real 
property to their own use and transmitting it by descent 
or devise, had ever been introduced into India, Reli- 
ance was placed upon the decision of Lord Lyndhurst in 
Frreman v. Fairlie* but Lord Brougham, in delivering the 
opinion of the Judicial Committee, held that that case only 
decided that the estate in land and teaemenfa of a British 
subject in Calcutta was freehold of inheritance descendible 
according to the English Law of succession, and that, 
although ihis conclusion was reached by the adoption 

• (1836) 1 Moore I. A„ 175. • (182^) 1 Moo.e I. A., 305. 
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of the larger position tiiat the. English law had been 
introduced into tjie settlement, yet whatever went teyonfl 
holding that the land was freehold of inheritance wj^s 
-obiter, and could not be taken to have been decided. 
You will observe that, although the actual decision 
in the case is limited to the determioation that certain 
specified rules of the English Law of Property were not 
applicable in India, the reasoning which pervades the 
decision^ involves the ^conclusion that English law, as a 
system, has not been introduced into India, and, that r 

before any definite portions can be held applicable, it must 
be shewn either that their operation had been extended by 
express legislation or that they aye consonant to thos^ 
principles of "justice, equity and good conscience,"^ ac- 
-cording to which pur judges are supposed to act in cases 
wh^re no statutory rules exist. 

Many years later the same question wag; raised in the ^dcwau- 
well-known case of Advocate- General of\ Bengal y. Sur- Sumomopee, 
nomoyee Dossee,^ in wjiich a claim was made on bebalf of 
the Crown to a portion of the personal estate of Raja 
Kristonath Ray, on the ground of forfeiture by reason 
of his having committed suicide in Calcutta and found 
by inquisition to have been felq de se. The case was 
heard in --the first instanco in the Supreme Court at Cal- 
■cutta, and Sir Barnes Peacock, in an elaborate judgment,* 



' This case also decided that 
the Statute of Mortmain, which 
had its origin in a policy peculiir- 
ly adapted to the circtirastances o£ 
]^iigland, does not apply to India. 
<1 Moore I. A., 296). This was 
followed by Lord Lyndhurst, L, 
•C. in. MUford v. R&ynolds^ (1842, 
1 Phillips, 185; 12 L. J., Ch., 40). 
See also Yeap CKeah Neo v. Ong 
Clung Neo (1876), L. R., 6 P. C.^ 

• See, for instance, the case of 

Varden. Seth Sam v. Luckpothy 

koi/jee Lailah (1862, 9 Moore I. 

A.|S07) ; there tlie parties, sorne^of 

^hom were Hindus, some Maho- 



medans, one an Englisliman, 
another an Armenian, had entered 
Into a contract, which, it was con- 
tended, amounted to an equitable 
mortgage by deposit of title-deeds. 
Lord Kingsdown held that the 
parties not having contracted with 
reference to any particular law 
forbidding the creation of such a 
lien, the principles of English law 
might be applied as copsonant to 
"justice, equity and good con- 
science." 

• (1863) 9 Moore I. A., 391. 

-• (1861) 9 Moore I. A., pp. 396— 
410. 



52 



THB LAW OF PKRPETUITIKS 



Elementary 
principle. 



held that the Englii^h law of forfeiture of goods and 
chattels, in the case of felo de se, had never been extended 
to India. Upon appeal, the question was exhaustively 
argued before the Judicial Committee, and the "admirable 
judgment" of Sir Barnes Peacock was affirmed on the 
ground that " the English laws were not ap[)licable to- 
ll indoos on the first settlement of the country, and that- 
the laws of the country remained unchanged, till they 
were altered by express enactment."* 

But, so far as the matter in hand goes, we need not 
depend on any inferences and generalizations that may 
or may not be deducible from the cases to which I have 
drawn your attention. It may now be laid down, as an 
elementary principle, settled by the decisions of the 
highest Courts, that the nature and extent of testamentary^ 
power which may be exercised by a Hindu, are not, so- 
far as relates to limitations in tail male or executory de- 
vises, regulated by any analogy to the law of England. 
In the case of Ramkishore Acharj Choiodree v. Bliooban- 
moyee Debea^ which came before the Sudder Dewany 
Adawlut of Bengal in 1858, the Courts were called upon 
to construe a deed which has been described by some as^ 
a will and by others as a deed of permission to adopt. 



' " Where Enpflishmtn establish 
themselves in an uninhabited or 
barbarous country, they carry 
with them not only the laws, but 
the sovereignty of their own state ; 
and those who live amongst them 
and become members of their 
community, become also par- 
takers of and subject to the same 
laws. But this was not the nature 
of the first settlement made in 
India; it was a settlement made 
by a few foreigners for the purpose 
of trade in a very populous and 
highly civilized country. It is true 
that they retained their own laws 
for their own government within 
the factories which they were per- 
mitted by the ruling powers of 
India to establish. But the per- 



mission to use their own laws by 
European settlers does not extend 
those laws to natives within the- 
same limits, who remain, to all in- 
tents and purposes, subjects of their 
own sovereign. But, if the English 
laws were not applicable to Hin- 
doos on the first settlement of the 
country, h..w could the subsequent 
acquisition of the rights of sever- 
eignty by the English Crown tnake 
any alteration? It might enable 
the Crown, by express enactment, 
to alter the laws of the country, 
but until so altered the laws re- 
mained unchanged." Per Lord 
Kingsdown, 9 Moore I. A., pp, 
428-430. 
« Beng. S. D. A., 1859, p. 229. 
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One of the learned judges, in deciding upon the validity RamKithorey, 
•of the limitations contained in the deed, referred to and a«^«<* 

followed the principles laid down in Fearne on Contingent 
Remainders.^ The case having been taken, on appeal, to 
the Privy Council, Lord .Kingsdown, in delivering the 
opinion of the Judicial Committee, observed^ : "One of 
the judges, in a verj' elaborate argument refers to Mr. 
Fearne's celebrated treatise on Contingent Remainders, in 
•order to show that such a devise by the English law would 
be valid. There is no doubt that, by the decision of Courts of 
Justice, the testamentary power of disposition by Hindoos 
has been established within the Presidency of Bengal ; but 
it would be to apply a very false and mischievous principle, 
if it were held that the nature and extent of such power 
can be governed by any analogy to the law of England. 
'Our system is one of the most artificial character, 
founded in a great degree on feudal rules, regulated by 
Acts of Parliament and adjusted by a long course of 
judicial determinations to the w«ants of a state of society 
differing, as far as possible,, from that which prevails 
-nmongst Hindoos in India." It would be difficult to 
imagine a clearer and stronger condemnation of the indis- 
criminate application of the principles of English law 
to circumstances where they are absolutely inapplicable, 
rand it is a matter for regret that these observations are 
so often forgotten.^ 

The principle laid down in the case just referred to 
has been followed in several recent cases decided by the 
Courts in this country, though a contrary view appears 
>to have prevailed in some of the earlier cases. In 
Luckun Chnnder Seal v. Koroona Money Dossee^^ which 
was heard by a Full Bench of the Supreme Court at 
Calcutta, the Court was called upon to determine the 

« Trevor, J., at p. 250. Afullick (1829), 1 Knapp, P. C, 

• Bhoobun Moyee Dehia v. Ram- 245. 

kishore (186.3), 10 Moore I. A., * (1855)1 Boulnois, 210, per Sir 

-2i9, at 308. Lawrence Peel, C. J., Sir Arthur 

• See also the observations of Buller and Sir James ColviJe, ) 
liOrd VVynford in Mullick v, JJ. 
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/^ri-tfie-T. validity of « testamentary disposition by a Hindu, wto 
Xm'4ima^ at the time of his death was domiciled at Chinsnra, then 

a Dutch settlement. The disposition which limited in 
perpetuity the property of the tegtator to his descendants, 
in the male line, to the exclusion of descendants of 
females, was bad under the English law, but good under 
the Roman Dutch law, which was shown to have been 
introduced by the Dutch into their settlement in the 
exercise of their sovereign power. Sir James Colvile,. 
In discussing the validity of the disposition, observed 
that the Court ought to consult first the Hindu law, but 
that, if that law were silent, they could not iufer from its 
mere silence the validity of a testamentary disposition 
by a Hindoo, inasmuch as the testamentary power 
being unknown to the Hindoo Law, and founded upon 
local custom, recognized and sanctioned by judicial deci- 
sions, could not be taken to be unlimited, but was subject: 
to be " controlled by the policy of the general law," to- 
which the person exercising it or the property over which 
it was exercised was subject. The Court held, therefore^ 
that, in the absence of any rule or authority of the- 
Hindoo law, which could possibly affect the question, they 
were entitled to invoke the authority of the Roman Dutch- 
law in respect of the property situated at the place where-- 
the testator had his domicile, and to resort to English law 
in respect of all properties situated beyond the limits of 
the Dutch territory. 
Juggiusun- The view put forward in the case I have just placed 

ckand. before you was, shortly after, followed by the Supreme 

Court in the case of Juggutsundary Dossee v. Manick-^ 
chand Bysack^^ where the learned judges, though express- 
ing their unwillingness to apply to a Hindu Will the 
technical rules of construction derived from the English 
law, held that "the testamentary power engrafted: 
upon the general Hindu law by the custom of Bengal,, 
must be taken to exist, subject to those restraints which 

!---■--- - I - ' 

» (1867) 1 Boulnois, 266. 8 Col vile, 0. J., Sir Arthur BuUer 
Moore L A., 76, per Sir James and Sir Charles Jackson, JJ. 



IN BUITISH INDIA. ^5 

the general policy of the law imposes on the exercise of 
testamentary power in generaL" The case was then 
taken, on appeal, to the Privy Council ;* and the Judicial 
Committee appear to have acceded to the argument that 
the peculiar doctrines of the English law against perpe-' 
toities, doctrines of a technical character not founded on 
atiy principle of general jurisprudence, were inapplicable^ 
Lord Justice Turner observing that the extent of the 
testamentary power of Hindoos must be regulated by the 
Hindu law. 

The principle of these decisions was carefully examined Gobardfwn v. 
by Sir Barnes Peacock in the case of Gohardhon Bysack 
V. Shamchand Bysach^ The learned Chief Justice, after 
referring to tlie case of Luckun Chunder Seal v. Korooria 
Money Dossee^ and expressing his dissent from that deci- 
sion, went on to observe that " the validity of the will 
must be determined according to Hindu law and according 
to Hindu law alone. If that law contains no rule against 
perpetuities, we must hold that a devise is not, by that 
law, invalid upon the ground that it tends to create a^ 
perpetuity. 

" Then w^hy are we to resort to some foreign law which 
disallows perpetuities ? There is no rule of Hindu law 
which invalidates a conveyance or a gift inter vivos 
upon the ground of its creating a perpetuity. Then why 
are we to seek for some foreign law to render void a 
bequest contained in a will of a Hindu and which i& 
valid according to Hindu law. Imagine what a system 
of law we should have to administer, if we were told it 
was Hindu law modified by the policy and principles of 
English law." The learned judge then alluded to the- 
question of perpetuity* and treated it as settled by the 

* (1859) Sonalun Bysack v. Jug- atioQ3 on the Hindu Law, 327, 
ffut Sundari Dossee^ 8 Moore I. • 1 Boulnois, 210. 

A., 66. * '* If we are to read and grive- 

* Bourke, 282 (note). See also effect to the wiUs of Hindus, 
Bamdhone Ghose v. Annund Chun^ according to the light and policy 
dwr Ohose (1864), 2 Hyde, 93. Of. of the English law, the intentiond^ 
SirF^W. Macnaghten, Consider- of nearly every testator will be^ 
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decision of the Judicial Committee in Sonatun By sack 
V. Juijgui Sundari Dossee. I ought to point out to yoa 
that the observations to which I have just now referred 
were explained and qualified in a subsequent case,^ in 
which they were relied upon by counsel as conclusive 
authority for the position that there was nothing in 
Hindu law rendering perpetuities illegal or invalid. Sir 
Barnes Peacock, referring to his earlier decision,* explain- 
ed that the case was not an authority for any such 
general proposition, that all that was intended to be laid 
dowii there was that the English law against perpetuities 
could not be engrafted upon a Hindu will, and that the 
answer to the question, whether the Hindu law warrants 
the creation of a perpetuity, either by will or a deed of 
gift, must depend upon the Hindu law alone, and not upon 
the Hindu law supplemented by English law.' It might 
have been supposed that, in the face of these authorities, 
the question of the applicability of the principles of English 
law (including the rule against perpetuities) to cases of 
Hindu wills, could hardly admit of serious argument. You 
may, therefore, be surprised to hear that, in the celebrated 



frustrated. The Judicial Gom- 
mittce appears to have decided the 
question of perpetuity. That ques- 
tion was raised in a suit brought 
t>y Juggnt Soondree. Sir James 
Col vile in his judgment in that 
<case gave effect to the rule against 
perpetuities ; the Privy Council 
did not expressly refer to the 
question, but, reversing the decree, 
commenced by stating that it is 
not improper to observe, with re- 
ference to the testamentary power 
of disposition of Hindus, that 
the extent of this power must be 
regulated by the Hindu law." Per 
Peacock, 0. J. Bourke, p. 282, at 
p, 291. 

» (1868) ^«ma Krishna Debv, 
Kumar a Krishna Deb, 2 B. L. R., 
O. C. J., 11 (32). 
. ■Bourke, 282. 



• The learned Chief Justice fur- 
ther pointed out that his remark, 
that the Hindu law contains no 
rule against perpetuities, was in- 
tended to be limited to the facts 
of that particular case, which re- 
lated to an endowment for an 
idol. (2 B. L. R., O. C. J., 35). 
Markby, J., explained (p. 47) the 
earlier case as an authority for 
the proposition that ' it being as- 
sumed to be a principle of Hindu 
law, that a gift can be made to an 
idol which is a caput morluum 
and incapable of alienating, you 
cannot break in upon that prin- 
ciple by engrafting upon it the 
English law of perpetuities." See 
also Krishnaramani Dasiy. Anan- 
da Krishna Bose (1869), 4 B.L.R., 
O.C.J., 231 (248) per Markby, J. 
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case of Tagore v. Tagore^ which as yon know arose upon Tagorey, 
the construction of the will of the munificent founder of ^*^'*** 
this chair, the attempt was strenuously made to induce the 
Court to apply the principles of English law to the matter in 
hand. In spite, bowever, of the very learned and elaborate 
arguments which were addressed to the Court, Peacock, 
C. J., held that the doctrines of English law, including the 
rule against perpetuities, had no hearing on the case, and 
he declined to reason by analogy from those doctrines in 
any case in which the right of inheritance of a Hindu was 
concerned.* The case was taken, on appeal, to the Privy 



* (1869) Tagore v. Tagore, 4 B. 
fu. R.. O. C. J.,103(167).- 
*•Jt appears to me that many 
of the doctrines of the English 
law, including the rule against 
perpetuity, have no bearing upon 
the will now before us ; and that 
we cannot, in a case in which the 
right of inheritance of a Hindu 
is concerned, reason by analogy 
from those doctrines. For instance, 
the question has been discussed 
whether some of the devises are 
executory devises or contingent 
remainder!*, as though the law of 
contingent remainders could be 
applicable to the estate of a 
Hindu, when a contingent re- 
mainder must be supported by a 
freehold estate, and the Hindu 
law knows of no distinction 
between freehold estates and 
estates less than freehold. I am 
at a loss also to undorstand how 
llie law of executory de^ises, of 
springing or shifting uses, or snch 
modilirations of the law of im- 
inoveable property as sprang up 
after the Statute of Uses, and were 
dependent on it, can be applicable 
to cases governed by the Hindu 
law." The learned Chief Justice 
then quotes a passage from 
Hargrave*s second argument in 
the Thelluson Causes, and goes on 
to add: "The rule laid down by 



the Judges (in England) to prevent 
perpetuities— namely, that an 
estate cannot be tied up for a 
longer period than a life in being, 
and twenty-one years afterwards, 
—originated in the exercise of 
discretion, and, it was evidently 
an arbitrary one. If it had been 
adopted with reference to the 
Hindu law, the twenty-one years 
would probably have been sixteen, 
the period at which, in the case of 
Hindns, minority ceases. The 
time fixed by the Indian Succes- 
sion Act is, as regards devises, a 
life in being and eighteen years. 
It is manifest that the rules against 
perpetuity as well as the law 
regarding executory devises were 
no part of the original Hindu 
law, and I cannot see by what 
means they have become so during 
the last two centuiies. It is 
unnecessary to go further into this 
matter. The point appears to have 
been very clearly settlrd by the 
Privy Council." Sir Barnes Pea- 
cock then quotes the passages from 
the judgment of Lord Kingsdown 
in Bhbobun Moyee v. Ramkishore 
(10 Moore I. A , 308). and Lord 
Justice Turner in Sonatun Bynack 
V. Juggnt Sundari (8 Moore I. A., 
85), wliich are discussed above. 
See pp. 53-53. 
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JudffDMntof Council,' and Mr. Justice Willes, in delivering the jndg- 
Wiiies, J, ment of the Judicial Committee, said : " The questions 
presented by this case must be dealt with and decided ac- 
cording to the Hindu law prevailing in Bengal, to which 
alone the property in question is subject. Little or no 
assistance can be derived from English rules or authorities 
touching the transfer of property or the right of inheritance 
or succession thereto. Various complicated rules, which 
have been established in England, are wholly inapplicable 
to the Hindu system, in which property, whether moveable 
or immoveable, is, in general, subject to the same rule of 
gift or will, and to the same course of inheritance. The 
law of England, in the absence of custom, adopts the law 
of primogeniture as to inheritable freeholds, and a distri- 
bution among the nearest of kin as to personalty, a distinc- 
tion not known in Hindu law. The only trace of religion 
in the history of the law of succession in England is the 
trust formerly reposed in the Church to administer person- 
al property.^ In the Hindu law of inheritance, on the 
contrary, the heir or heirs are selected who are most capa- 
ble of exercising those religious rites which are considered 
to be beneficial to the deceased."^ We may, therefore, 
accept the proposition as fairly settled, that the English 
doctrine of Perpetuities has no application in the case of an 
executory devise by a Hindu or a Mahomedan, and that the 
validity of the disposition mnst be regulated by the Hindu 
or Mahomedan law, as the case may be. 

If you now turn to examine the provisions of the Hindu 
law to which reference has been made by so many eminent 
judges, you may be surprised to find that there is nothing 
in the ancient texts of that system which has any direct 
bearing on the question of Perpetuities. Twist our texts 
as we may, we search in vain for any in which the matter 

' (1872) Togore v. Tagorp., L. R., judgment, reference was made to 

I. A., Sup. Vol., 47 ; 9 B. L. R., the case of Bhoohun Moye« Dahia 

377. V. Ramki shore (10 Moore I. A., 

. • (1846) Dyke v. Watford, 5 279), which has been discussed 

Moore, P. C, 434. above. See p. 63. 

• In a subsequent portion of the 
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liiay be supposed to be even remotely dealt with. But if Ancient 
you look beneath the surface, you will see that this is just 
ad it should be. Under the ancient Hindu system, when 
all over the country you had the joint family of the normal 
t3'pe as the unit of society, when the joint IVIitakshara 
family had not yet been completely disintegrated by the 
operation of diverse causes, not the least potent of which 
has been a series of judicial decisions for the protection 
of favoured creditors, — in those days, any theory of a 
rule against perpetuities could hardly be conceived ; for 
the land belonged to the family or to the village, and, 
its possession and enjoyment might, perhaps, change 
hands within the circle of joint owners ; but, as the 
conception of individual ownership was absolutely tin- 
known, none could claim the right of alienation and 
much less the right of testamentary disposition. Indeed, 
as has been acutely remarked, the Hindu joint family 
is the true and ancient perpetuity. But from the mere 
fact that you cannot discover among the ancient texts 
of Hindu law any which expressly prohibit the creation 
of perpetuities, you must not rush to the inference 
that a devise is not by that law invalid upon the ground 
that it tends to create a perpetuity.^ The mere silence 
of any system of law, as to the legal effect of a particular 
juristic act, is in no way conclusive upon the questit)n 
of its validity ; the mere fact that, in a particular system 
of law, rights of property are not accurately defined 
and classified, does not justify the inference that those 
rigtts, whether primary or derivative, are unlimited, for 
who has ever heard that the measure of law in any country, 
even in a country blessed with an ideal code, is express 
command or express prohibition. On the other hand, yOu 
will not forget that the system of Hindu law, as it has- 
reached us, is not and does not profess to be exhaustive ; 

it is a system which contains within itself the elements 

 -   ' '  

» See the speeches of Hon'ble the provisions of the Hindu WiUs 
Mr. Fit* James Stephen in the Bill (Proceedings, Vol. IX, pp. 14^ 
Imptjiial Legislative Council, upon 338). 
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■Judicial 
iegislation. 



of expansion, a system in which new customs and new 
proposition?, not repugnant to the old law, may be en- 
grafted upon it from time to time, as the change of 
circumstances and the progress of society imperatively 
demand. Manu ^ says: 

" A king who knows the sacred law must enquire into 
the laws of castes, of districts, of guilds and of families, 
and thus settle the peculiar law of each. 

" What may have been practised by the virtuous, by 
such twice-born men as are devoted to the law that he 
shall establish as law, if it be not opposed to the customs 
of countries, families, and castes." 

Brihaspati* is more emphatic still : 

" A decision must not be made solely by having re- 
course to the letter of written codes ; since, if no decision 
were made according to the reason of the law, or accord- 
ing to immemorial usage, there might be a failure of 
justice." 

This is nothing more than the process of judicial legis- 
lation, which is one of the recognised sources of law in 
many civilised states, and which has thus been described by 
an eminent English judge : * " The case is in some sense 
new, as many others are which continually occur ; but 
we have no right to consider it, because it is new, as one 
for which the law has not provided at all, and because it 
has not yet been decided, to decide it for ourselves, accord- 
ing to our own judgment of what is just and expedient. 
Our common law system consists in the applying to new 
combinations of circumstances those rales of law which we 
derive from legal principles and judicial precedents ; and, 
for the sake of attaining uniformity, consistency and cer- 
tainty, we must apply those rules, where they are not 



» Institutes, VIII, 41, 46 (tr. 
Buhler) ; see also 1, 108, 110. 

• Jagannath, Digest, tr. Cole- 
brooke, Hook I, tit. 78 ; Book II,- 
tit. 17. Sacred Books of the East, 
vol. 33, p. 284, where Dr. Jolly 
translates the text somewhat dilf er- 



eiitly. See also Jagnnnath, Book 
I. tit. 50, 98, 99. Cf. Max Muller, 
Ancient Sanskrit Literature 
(1S60), p. 50. 

• Mr. Justice James Parke in 
Mirehome v. RennM (1833), 1 
CI. & F., 527 {516). 
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-plainly unreasonable and inconvenienf, to all cases which Does Hindu 
arise ; and we are not at liberty to reject them, and to perpetuities r 
abandon all analogy to them in those to which they have 
not yet been judicially applied, because we think that the 
rules are not as convenient and reasonable as we our- 
selves could have devised." Keeping this principle steadi- 
ly in view, a principle of paramount importance for the 
interests of law as a science, we proceed to examine such 
of the leading principles of Hindu law, as may, by analogy, 
furnish a solution of the question, whether the creation 
of perpetuities is at all in accordance with the spirit of 
Hindu law,^ and if so, within what limits they ought to 
be allowed. 



* Goldstucker, in one of his 
Opinions on Pi ivy Council Law 
Cases, discusses, iu the following 
manner, the question whether the 
Bengal School of Hindu law 
favours or discountenaiices the 
principle of perpetuity as applica- 
ble to the right of inheritance : 

"In the law of Bengal, theie 
occurs no distinct statement re- 
lating to the theory of perpetuity 
as applicable to the right of in- 
heritance. But from ihe philoso- 
phical basis on ^hich the law of 
Bengal rests, it must be inferred 
that it discountenances such a 
theory. 

For this basis is the ^yaya, and 
more specially that division of it 
called the Yaiseshika philosophy, 
and some discussions raised by the 
chief authorities of the Bengal 
School, must, therefore, be under- 
stood in the light of that system 
of philosophy. This also results 
from the sameness of the philoso- 
phical terms used by both. (See 
Colebrooke on the Hindu Schools 
of Law; 1 Strange, Hindu Law, 
316). 

Now, the Yaiseshika lays down 
the proposition that there are 
seven Padaithas or Categories, 



under which all material objects Goldstucker.. 
(such as earth, water, &c.) and all 
ideal existences (such as cause, 
eif ect, &c. ) are comprised. Besides 
these, it maintains, there a re none; 
and it rejects, therefore, any ex- 
planation, for instance, of cause 
and effect, which, instead of being 
evolved from any of these seven 
categories, would resort to the 
assumption of another principle 
not contained in them. 

The following passage from the 
Bhasha Parichchheda, one of 
the fundamental works of the 
Yaiseshika, together with its com- 
mentary as given in the Siddhanta 
Muktavali, will corroborate this 
statement. 

Text : * Substance, Quality, and Rbasha 
in like manner Action, Genus, Parichchheda, 
with Difference and Concretion, 
and in like manner Non-existence 
these seven are called the cate- 
gories.* 

Commentary : * Thereupon (that 
is, on its being laid down that the 
categories are seven) the author of 
the Upamana— Chintamani raises 
the doubt whether a right to be 
treated as separate categories does 
not belong to Power and Resem- 
blance, seeing that these differ from 
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Testamentary la the fir^t pluce, you will remember that the testamen- 

Hutdi.'" * tnry capacity of a Hindu has uow been established beyond 

all possibility of di^^pute. It is not oecessary for us to 



all the seven categories. How U it 

(be aabi) tliat tlieM (wven] aloiio 
an cfttegoriei, whan there ia a 
Mp»rate categoric iiai ure in Powei-, 
Resemblaaco, Ac. To explain ; A 
buru Ib nut produced by tira when 
atMnded by a Kern (of the liiiid 
whioli is regarded an puseesainK 
the power to neutralize the opera- 
tion ol fire) or the like ; but, by 
that devoid thereof, it ia produced. 
In this case I inier that H cauter- 
izing power in the fire is deitroyed 
by the gem or the like, and ia 
reproduced by the removal of the 
(■om, or the like, which acted as a 
BBatraliier. So, (oo, Hesemblauce 
is a sepaiate category,— for it ia 
not included under any one of the 
(firat) sis categories, seoiiig tliat 
(anlikc any of these) it exists oven 
in Genus— tor we recoRiiise Rusem- 
blance in the instunco that, ' as 

eternal, «o in like manner ia that 
of horaes also.' Further, it cannot 
fall within the category ot Son- 
existence : becanae, that such a 
thing (as Resemblance) exiats, ia 
believed (by every one). 

But, if all this be aaserted, it is 
not so— for, as regards the burning 
effect of the fire, Ac, in the 
absence of the gem, ftc, it ia im- 
proper to postulate an endless act 
of Powers, together with the pre- 
viuus Non-B^iatence and also the 
Annihilation thereof, »hen the 
result may he properly accounted 
for, either by the independent 
action (of the fire), or by assuming 
as the cause the absence of the 
(neutralizinR) gem, fto. And you 
need not say. ' How then does 
bnming take place when both the 
neutralizer is present and also a 
ncntralizer of the (tire-neiiti'aliz- 



ing)geniT'— for, what Iregard w 

the cause is the absence of the 
genus gem (or of all gems vhatao- 
ever), which implies the absence 
of (those gems that are) neutra- 
lise rs. Baaemblance also ia not 
another category, but it eounists in 
the poneasion of vaiioua charac- 
ters lielonging to any given thing, 
whilst being at the same time 
something other than the thing ; 
as, for example, there is a resem- 
blance to the Moofi iu a face, 
which being sometliiiig not the 
Moon, yet possesses tho pleasing 
character, kc, which the Moon 
possfcsses.' (Bhoaha^Parichcnheda, 
ed., BullBDtyne, IbSt, p. S.) 

In other words, as regards the 
reje;tion of a category Power ; 
Since the iDdcpouilcnt iv^tion ot 
fire ia sufficient to account for the 
pi'oduoing of a burn— ace oi'ding 
to the Vaiseshika. it would not be 
allowed in a apecial c 



mptic 



. of tho 



existence of the 

the subsequent annihilation of that 

non-exiatence, since this would be 

assuming causes which ai'e remote, 

and arbitrarily creating endless 

categories. 

This reasoning, and in the very 
terms of the Vaiseshika, is applied 
by Srikrishna Tarkulankai-a, the- 
gi-eat aiithoi'ity of the Bengal 
School, to the following paasai^a 
of Jimiitavahana's Dayabhafia 
(Chap. I, g 7) which says : 

' Nor can it be af&rmed, that 
is the distribntion to 
 chattels, of a right 
all the co-heiia, through 
the sameness of their relation, 
over all the goods. For, relation, 
opposed by the co-eiistent claim 
of another relative, produces a 



partitioT 
particuli 
vested ij 
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discuss here the perpleicing question ^'faich taxed heOrigioof 
ingenuity of lawyers for over half a century, namely, 
whether the idea of a will is wholly unknown to Hindu 



right, figuratively implied by (the 
term) partition, to questions only 
of the estate : sinoe it would be 
burdensome to infer the vestiugs 
and divestings of rights to the 
whole of the paternal estate ; 
and, it would be useless, as there 
would not result a power of 
aliening at pleasure/ 

For, in regard to this passage, 
Srikrishna Tarkalaukara argues 
48 follows : 

* Now, if (you say)— the co- 
existence of one relative, on 
account of the sameness (of the 
lights of all the relatives) being a 
bar to the proprietary right of 
another relative, none of them has 
a right to any portiou (of the 
inheritance), since this bar exists. 
My answer is : 

Sinoe property depending on^ 
relation and (the fact of) the right 
to such property having a previous 
Non-existence are (notions) closely 
connected, the proprietary right 
of one relative bars the right to 
property depending on relation, 
when belonging to another relative. 
(For), since you must admit that 
after division there is a proprie- 
tary right in a special portion 
(of the propei-ty), and sincd (from 
your admission it would follow 
that) this right had a previous 
Non-existence, there is no incon- 
gruity in my reply. 

He (namely, Jimutavahana) 
shows that the co-existence of one 
relative sufficiently accounts for 
opposing (the claim of another 
relative) in the words * since it 
would be burdensome to infer thd 
Testings, &c.' Their sense is this : 
the collective sum of the proprie- 
tary rights is equal to the number 
of all the relatives concerned in 



the property left by a father, or Srikrishna. 
other (relative). (There would be) 
vestings and divestings of these 
(rights). (But such an aissumption 
would be burdensome), for consi- 
dering that it would then be neces- 
sary to assume such endless cate- 
gories (as' a series of vestings 
and divestings), the assumption 
of opposition (of one right by 
another co existent right) is 
more easy (that is, less remote, 
and therefore the only one con- 
sistent with the notions of the 
Yaiseshika.' 

On the theory of perpetuity, the 
right of an heir would not be 
derived from his relationship to 
the owner of th« property who 
immediately predeceased him, but 
from the title conferred on him by 
^ the testamentary or other disposi- 
tion of a remote ancestor. In 
such a case, then, the effect of 
inheritance, instead of being ac- 
counted for from an immediate 
cause, would depend on a remote 
cause, or a series of remote causes, 
and these the Yaiseshika would 
reject as belonging to the cate- 
gory of endless powers. 

In my opinion, therefore, it re- 
sults from the alleged words of 
Jimutavahana and Siikrishna 
Tarkalankara that these autho- 
rities not only do not admit 
a mode of inheritance which 
would prevent the alienation on 
the part of the inheritor of the 
property inherited, but also do 
not recognise a title to inheritance 
which would be derived from a 
remote cause, such as the prin- 
ciple of perpetuity, the latter 
being contrary to the spirit and a 
proper construction of the Bengal 
law." (2. Literary Remains, 227.) 
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Settled 
doctrine. 



law ; nor is it necessary for us to enquire whether the 
origin of Hindu wills is to bo traced to the example of the 
Mahomedan law which was the law of the rulers of the 
land for many centuries, or to the inflnence of English 
lawyers in the Supreme Courts, or to the immense religi- 
ous influence of the Brahmans, or, to the evolution of the 
same chain of legal ideas to which they are known to 
owe their origin and development in other parts of 
the civilized world. None of these questions can be 
of any practical importance to us, for, as was well 
pointed out by Sir James Col vile in the case of Collector 
of Madura v. Moottoo Ramalinga^^ '*the duty of an 
European judge, who is under the obligation to ad- 
minister Hindu law, is not so much to enquire whether 
a disputed doctrine is fairly deducible from the earliest 
authorities, as to ascertain whether it has been received 
by the particular school which governs the district with 
which he has to deal, and has been sanctioned by usage ; 
for under the Hindu system of law, clear proof of usage 
will outweigh the written text of the law." Nor do 
I purpose to review the long current of decisions 
which sometimes flowed in favour of the validity of 
wills, and, at others in precisely the reverse direction.* 
It is enough for us to start with the now settled doctrine 
that whatever property is so completely under the con- 
trol of a Hindu testator that he may give it away during 
his lifetime, he may also devise by will. 

The second principle to which I wish to invite your 
attention is that under the Hindu law particular estates 



> (1868) 12 Moore I. A., 397 
(436). 

• In Bengal, the validity of wills 
was finally established by the un- 
animous opinion of the Judges as 
well of the Supreme Court as of the 
Sudder Court in the case of Juggo- 
mohun v. Neemoo (1831), Morton, 
90; see also Motee Lai v. Mitter- 
jeet (1836), 6 Sel. Kep., 73 (new ed., 
85); Nagalutchmee v. Gopoo, 6 
Moore I. A., 309 (344), pwr Lord 



Kingsdown ; Beer Pertab v. Bajen- 
der Pertab (1867), 12 Moore I. A., I; 
Tagorev. Tagore, L. H., I. A., Sup. 
Vol. , 47, per Willes, J. In Madras^ 
the question was settled by the case 
of Nagalutchmee v. Oopoo (1856), 
6 Moore I. A., 309 {Mi).; see also 
Vallinayagam v. Pachche (1863), 1 
Mad. H. C, 326 (339). In Bombay, 
the leading decision is Narottam v. 
Narsandas (1866), 3 Bora. H. C. 
(A. C. J.), %,per Westropp, C. J. 
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and limited interests in property may be created. It has, 
indeed, been maintained by a very learned judge ^ that the 
idea of ownership in Hindu law is something very differ- Qualified 
ent from what it is under the English law where owner- re^'^i^d in 
ship is bi*eated rather as an abstraction than as a reality, is ^»°*^" ^^^' 
made to shift from person to person as events happen, and 
may also be limited in quantity and quality. But neither 
principle nor authority is in favour of the theory that 
interests in property, limited in quantity or quality, are 
not recognized by the Hindu law. The first illustration 
which will suggest itself to you is the special and quali- 
fied interest taken by a widow, daughter, or mother 
when property is inherited by' any of them in her 
character as such ; apart from her extremely limited 
right of alienation, the most remarkable incident of the 
estate hiken by her is that, after her death, it does 
not descend to her heirs, but to the heirs ' of the last 
male from whom she inherited ; she never becomes a fresh 
stock of descent.' Of course, it would be inaccurate to 
describe her interest as a life-estate in the sense in whicli 
that term is used in the English law, bnt it would be 
equally erroneous to say that she takes an unrestricted * 

interest in the property. And you will not here fail to 
observe that not only does the Hindu law recognize a 
qualified estate of the nature 1 have just described, but SucceMion of 
it further recognizes a succession of such estates ; for it ©stete^ 
is quite conceivable that the property of a person may, 
after his death, be inherited successively by his widow, 
daughter and mother before it reaches the hands of a 
full owner. The next illustration I take, is furnished by 
the law of adoption. Consider a case in which a person 
leaves authority to his widow to adopt in the event of 
the death without issue of an existing son, or, a case in 
which permission is given to a widow to adopt several 
sous in succession. Within what limits and subject to 

* Markby, J., in Krishnaramani • Collector of Masutipatam v. 

DaH V. Ananda KrUhna Bose Cavaly Fenca^a (1864). 8 Moore 
(1869), 4 B. L,R., 0. 0. J., 231 (-254). I. A., 529 (550). 

M, LP . 5 
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what restrictions a power of adoption so conferred can 
be validly exercised, it is not necessary to discuss here ; 
-all that I wish you to notice is that in cases in which 
the power is validly exercised, the result of allowing the 
subsequently adopted son to take the estate by inheritance 
from his adoptive father, is precisely the same as if the 
testator had restricted the interest of his surviving son 
or of each successive adopted son, to a life interest, or 
had limited it over (on failure of male issue of such son) 
to an adopted son of his own.^ Again, as pointed by 
Sir Barnes Peacock in the case of Tagore v. Tagore^ " if 
a testator can disinherit his son by devising the whole of 
his estate to a stranger, there seems to be no reason why 
he should not be able to divide his estate by giving parti- 
cular and limited interests in the whole of the property 
to different persons in existence, or who may come into 
existence during his lifetime, to be taken in succession, as 
well as by giving his whole interest or bundle of rights 
in particular portions of lands included in his estate to 
different persons." But in view of the decision of the 
T^lftarfiT*'*^^ Judicial Committee in Rewun Persad v. Radha Beehy^ 
Jie^hv, the subject is really not open to speculation. In that 

case, by an instrument in the nature of a testamen- 
tary disposition made by a Hindu governed by the 
Mitakshara law, the testator gave his widow a life- 
estate in all his property, and he directed that, after 
the decease of his widow, his brother, and after the 
death of his brother, his brother's sons, should take 
one-half. JS, the brother, died in the lifetime of the 
testator's widow, leaving him surviving his two sons, C 
-and D, C afterwards died in the lifetime of the testator's 
widow. As C and D were divided brothers, upon the 
■death of the testator's widow, the widow of C claimed to 
be entitled to the share devised to her husband, nan)elj% 

* See on this point the case of W. N., 20. 

Bhoobun Moyee Debia v.. Bam « (1869) 4 B. L. R., Or C. J. 103 

Kishore Acharj Chowdhry (1865), (166). 

10 Moore I. A., 279, at 310 ; Jatin- » (1846) 4 Moore I. A., 137. 
dranath v. Amrita Lai (1900), 5 C. 
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one-half of the moiety. It was held by the Judicial 
Oommittee that C and 2?, the sons of the brother, had 
each of them a vested interest in one-fourth share, not to 
come into actual enjoyment till the death of the widow^ 
that there was no contingency, but only an uncertainty 
as to the period of enjoyment, and that it was not neces- 
sary that the share of G should be reduced into possession 
during his lifetime to enable his widow to succeed to it. 
•Here then was clearly recognized the validity of an 
estate for life in the widow of the testator, and, vested 
estates in the two sons of the brother, the actual enjoy- 
ment of the expectant interest being postponed till the 
termination of the antecedent life-estate. Similarly, in the 
•case of Tagore v. Tagore} the Judicial Committee over- Ta(}ort v. 
•ruled the contention that Hindu law recognizes only one "^'^'*' 
entire estate in land and does not allow of that estate being 
cut up into smaller distinct interests in the way of life- 
restate, reversion, remainder and so forth, Mr. Justice 
Willes observing that " in the absence of any authority for 
rso extraordinary a limitation of the right of property as 
would forbid a present parting with the exclusive posses- 
sion and enjoyment for a time, their Lordships entertain 
no doubt that possession and enjoyment may be so dealt 
Avith, and that there is no objection to a similar interest 
'being given by will." 

The third principle which you have carefully to bear 
in mind is that, under the Hindu law,^ to complete Requisites of 
a gift, it is ordinarily necessary that there should be * ^* * ^^ 
A.c^ncurrence at the same moment of the will of the 
'donor and donee in passing some definite existing object 
from the one to "^ the other ; in other words, as put 
by Lord Justice Mellish in Hill v. Wilson^ in order 

* (1872) L. R., I. A., sup. vol., otherwise." Mitakshara, III, 
47 (75). §§ 5-G, tr. MacNaghten, in 1 Mac. 

• "Gift consists in the relin- H. L., 212, 217 ; Viraraitrodaya, 
- quishment of one's right, and the p. 31 ; Dayabhaga, Ch. I, paras, 
creation of the right of another; 21—24. 

rand the creation of another man's » (1873) L. R., 8 Ch.. Ap., 888 

right is completed on that otlier's (896). 
acceptance of the gift, but not 
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to make out a gift, you irtust shew not only that the 
object of the gift was sent as a gift, but that it was receiv- 
ed as a gift, for it requires the assent of both minds to 
make a gift as it does to make a contract. It follows, there- 
Donoe must be fore, as a uecossary consequence, that the donee must be 
m exis ence. ^ person in existeuce capable of taking at the time the gift 
takes effect,* that is to say, in the case of a gift inter vivos,. 
he must be in existence at the date of the gift, and in the 
case of a testamentary gift, he must be in existence at the 
death of tlie testator.*'^ To the rule so laid down there are 
two apparent exceptions, namely, the case in which the 
donee is an infant in the womb, and the case in which the 
Exceptions, doncc is a son to be adopted by the widow of the testator 
under an authority from him. I need hardly remind yon 
that, by a well-recognized fiction of law, persons of both 
these classes enjoy in many instances the rights and privi- 
leges to which they would have been entitled if they had 
been in actual existence at the death of their father.* But 
subject to these exceptional cases, which only serve to 
prove the rule, the law is plain, that the gift to be operative 
must be to a donee in existence and capable of accepting 
the gift at the time it takes effect It is essential that jovt 
should bear this rule accurately in mind, for you will 
find that the law of wills, as applicable to Hindus, ha& 
been moulded upon the law of gifts.* 



» Tagorev. Tagore (1872), L. R., 
I. A., sup. vol., 47 (67), per 
Willes, J. 

• The time when the gift takes 
effect does not refer to the pos- 
sible time of receipt by the donee. 
See Tagorev, Tagore (1872), L. U., 
I. A., sup. vol., 47 (70). 

• Consider, for instance, the 
rights of a son who was in his 
mother*s womb at the time of 
partition, Kalidas v. Kru?ian 
(1869), 2 B. L. R., F. B., 103, at 
121 ; Yekeyamian v. Agniswarian 
(1869). 4 Mad. H. C, 307, or at 
the time when succession gpens 
out Lakhi v. Bhairab (1833), 



f: Sel. Rep., JJIS (new ed., 369) ; 
Berojah v. Nuhokissen (1863), Sev., 
238; Keshub v. BiahnopurshaucC 
(I860), Sev., 240. As to the extent 
to which the rights of an adopted 
son relate back td the death of 
the father, see Bamundoss v^ 
Tarinee (1850), Beng. S. D. A., 
1850, p. 533; (1858) 7 Moore- 
I. A., 169. 

* Tagore y. Tagore {\ST2)y L. R., 
I. A., sup. vol., 47 (68), where Mr. 
Justice Willes says :— *'The intro- 
duction of gifts by will into gener- 
al use has followed in India, as it 
has done in other countries, the^ 
conveyance of property inter vivos. 
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111 the light of these principles, let ns consider the Limits <.f tes- 
limits within which the testamentary power of a Hindu ^wer^/^ 
may be exercised, the bounds within which he may create Hindus, 
future interests in his property, but beyond which he 
moves at his peril. The leading decision on the subject 
is the case of Soorjeemoney Dossee v. Denobundhoo MuU 
lick,^ which twice came before the Privy Council. In 
that case, a Hindu testator, by his will, made an absolute 
gift of one-fifth of all his property to each of his five 
sons, subject to the condition that, in the event of any of 
the five sons dying without a son or a son's son, there 
was to be a gift over to such of the other sons or son's 
sons as might then be alive. The event contemplated 
happened, as one of the sons, who all survived their father, 
subsequently died, leaving no male issue, but a widow whose 
<;laims gave rise to this litigation. Lord Justice Turner 
held, in the first instance, that the interest taken by each Soc^rjeemoney 
of the sons was not contingent, that each of them was jAoo/rumer, 
entitled, in any event, to enjoy during his life the income ^* *^' 
of his share ol the property, and that, consequently, the 
widow of the deceased son was entitled, not only to a fifth 
of the surplus income which had accumulated, since the 
testator's death, during her husband's lifetime, but also to 
the increment arising out of such accumulations.* In 
XI subsequent suit the lady eoiitested the validity of the 
disposition contained in the will, and claimed to be 



The same may be said of the Ro- 
man law, as pointed out by Mr. E. 
C. Clark in his interesting treatise 
upon Early Koman law (p. 118) in 
'Which the testamentary power, 
^part from public sanction, ap- 
pears to have been a development 
of the law of gifts inter vivos. 
Such a disposition of property, to 
take elfect upon the death of the 
•donor, though revocable in his life- 
time, is. until revocation, a conti- 
nuous act of gift up to the mo- 
ment of death, and, does then 
operate to give the property dis- 



posed of to the persons designated 
as beneficiaries. They take upon 
the death of the testator, as Ihey 
would if he had given the property 
to them in his lifetime. There is 
no law expressly and in terms ap< 
plicable to persons Who can so 
take. The law of wills has grown 
up, so to speak, naturally from a 
law which furnishes no analogy 
but that of gifts." 

» (1857) 6 Moore I. A., 626; 
(1862) 9 Moore I. A., 123. 

• 6 Moore I. A., 526. 
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entitled to the fifth share in the estate which bad devolved! 
upon her husband. Sir Barnes Peacock, who delivered 
the judgment of the Supreme Court, held that there was- 
iiothing in Hindu law to prohibit such a. disposition, and 
dismissed her claim. This decision was affirmed, on appeal, 
by the Privy Council, and Lord Justice Knight Bruce,, 
who delivered the judgment of the Judicial Committee, ob- 
Souriwioars servcd ■} " We are to say, whether there is anything against 
rfioo.linight public convenience, anything generally mischievous, or 
Bruce, L. J. anything against the general principles of Hindu law in 
allowing a testator to give property, whether by way of re- 
mainder, or by way of execatory bequest, upon an event, 
which is to happen, if at all, immediately on the close of a 
life in being. Their Lordships think that there is not ; that- 
there would be great general inconvenience and public 
mischief in denying such a power, and that it is their duty 
to advise Her Majesty that such a power does exist Sach 
powers have been long recognized in practice. Their Lord- 
ships consider that the testator, in making this provision, 
did not infringe or exceed the powers given him by the 
Hindu law, and that the clause effectually gives thfr 
corpus of the property to the surviving sons immediate- 
ly on the death of that son who died without leaving 
male issue." This conclusion, you will observe, is 
in perfect harmony with the principles discussed above, 
SettiBd prin- and we may take it as settled, that a devise or bequest 
"pi8. Cqp ^ jjfg Qj, j[ygg j,j being, with a gift over, vesting the 

property absolutely at the close of such life or lives, is 
good. This decision was sought to be relied npon in the 
case of Tagore v. Tagore^ as an authority for the pro- 
position that such a gift over is valid, if the donee is 
alive when the antecedent life-estate determines ; the 
Judicial Committee, however, overruled this contention, - 
and held that a person capable of taking under » will 
must be such a person as could take a gtfl inter vinos,. 
and, therefore, must either in fact, or in contemplation of 

' 9 Moore I. A., 135. » L. B., I. A., sup. vol., 47 (69). 
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law, be in existence at the death of the testator.^ The Ruie^ 
rule, as finally settled, may, consequently, be taken to be, 
that a Hindu testator can give property, whether by way 
of remainder or by way of executory bequest, upon an 
event which is to happen immediately on the close of a life 
or lives in being, to a person who, in fact, or in contempla- 
tion of law, is in existence at the death of the testator. 

From this rule, which defines what a Hindu testator 
can do by way of a valid disposition of his property, 
we must pass on to another which defines what he cannot 
do. It was laid down by the Privy Oouncil in the 
case of Tagore v. Tagore^ that, although the extent 
of the testamentary power of a Hindu is not to be 
regulated by the technical rules prevailing in England, 
yet it must be exercised subject to those general 
principles aflfecting the transfer of property which must 
prevail wherever law exists. One of such principles, 
directly applicable to the matter in hand, was thus de- 
scribed by Mr. Justice Willes : " The power of parting FundamentaU 
with property once acquired, so as to confer the same pro- affecting 
perty upon another, must take effect either by inheritance property.. 
or transfer, each according to law. Inheritance does not 
depend upon the will of the individual owner ; transfer 
does. Inheritance is a rule laid down, or, in the case of 
custom, recognized by the State,not merely for the benefit of 
individuals, but for reasons of public policy.^ It follows 
directly from this that a private individual who attempts 
by gift or will to make property inheritable, otherwise than 
the law directs, is assuming to legislate, and that the gift 
naust fail, and the inheritance take place as the law directs. 
This was well expressed by Lord Justice Turner in Soorjo^ 
rnoriee Dossee v. Denobundhoo Mullick* : A man cannot 



' See also Krishnaramany Dasi the contrary view. 

V. Ananda Krishna Bose (4 B. L. • (1872) L. R., I. A., sup. vol.^ 

R., O. 0. J., 231), where Peacock, 47 (64). 

C, J. (p. 279), held the devise void • Domat, Civil Law, § 2413 

beyond the lives in being at the (1353), Vol. II, p. 5 ; (1737), Vol. I,, 

death of the testator, but Mac^ p. 578. 

pljierson, J. (p. 291)., Q^pr^^sed  6 Moore I. A., 555. 
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create a new form of estate or alter the line of succession 
allowed by law, for the purpose of carrying out his own 
wishes or views of public policy." In other words, 
although a testator is at liberty to alter the order of succes- 
sion by will, he cannot always alter the nature of the 
estate which will vest in the devisee of his choice ; he is 
free to direct who shall take the estate nt his death, but 
S*?wogSMd ^^® estate conferred, both in respect of quality and quan- 
by Hindu law. tity, must be such as is recognized in Hindu law, and is 
not opposed to any principles of public policy. In the 
case before the Judicial Committee, the will was, in effect, 
an elaborate attempt to create qualified estates of inheri- 
tance (estates tail) descendible to heirs male of the body 
according to the rule of primogeniture, and, the disposi- 
tion was held to be invalid by reason of the incompe- 
tency of an individual member of society to make a law 
whereby a particular estate created by him should descend 
in a novel line of inheritance, different from tliat pre- 
scribed by the law of the land ; it was quite clear, of 
course, that an estate in tail male, descendible by 
the rule of primogeniture, such as that which the 
testator had attempted to create, was not only not 
authorised by Hindu law, but was wholly repugnant 
to the fundamental doctrines of that system.^ I need 
not detain you longer with the observation, that the same 
conclusion as to the invalidity of the device follows equal- 
ly well from the principle that the donee must be. iu exis- 
tence at the death of the testator.* 



* See a very instructive discus- 
sion of this point by Peacock, 0. J., 
in the Coui't of Appeal below, 4 
B. L. B.» O. C. J., 171, where it is 
pointed out that the creation of an 
estate in tail male, violates the first 
principles of the Hindu law of 
inheritance based on the doctrine 
of spiritual benefit; f^ee also the 
judgment of Norman, J., at p. 216. 
See also Arumvgam v. Ammi 
<1863, IMad. H. C.,400). 

' See the whole law summarised 



in KriHoromoni Dasi v. Naren 
drakishna Bafutdur (1^*<8S, ' I. 1m 
11.. 16 Cal., 3S3; 16 I. A,, .39), where 
Lord Hobhonse said : **The Tagore 
C(Uie(U R., I. A., Sup. Vol., 47), 
decides not only that a devise to 
a pel son unborn is invalid, but 
that an attempt to establish a 
new rule of inheritance is invalid, 
which is more gforniaue to the 
present case. There is no rule 
that the fiist' recipietit must take 
all the interest -possessed by the 
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You will observe, now, that the two rales we have Rules not 
explained are not by any means exhaustive ; the first ^* *"^**^® 
rule lays down the extent to which a Hindu testator may 
safely go ; the second lays down the extent to which he 
cannot go ; but I fail to find any authorities which pre-^ 
cisely mark out the bounds of his testamentary power, or 
which discuss the extent, if any, to which he may go 
beyond the limits described in the first rule. Thus, for 
instiince, it has been doubted, but never decided, whether 
a gift over of an estate to take eflfect on events which 
may happen, not upon the close of a life in being, but at 
some uncertain time during its continuance, is valid under 
the Hindu law.' To take another illustration, although, by 
the Hindu law a bequest may be valid, if the vesting of 
the thing bequeathed be post(>oned till the close of a life 
or lives in being, it is undecided whether the bequest would 
be valid, if the vesting bo delayed for a term beyond 
the lifetime of one or more persons living at the 
decease of the testator. Again, if such an additional 
term is allowable, the further question arises, what aro 
the limits of such additional term ; are we to say that 
such additional term may be the. period of minority of the 
person to whom, upon attainment of full age, the bequest 
is to belong, or, are we to say that such period may. be a 
term in gross, as under the English law, fixed with 
reference to some supposed principle of natural justice, 
public expediency or convenience. In the absence of 
any authorities upon these points, it is clear that such 



testa toi\ fi)r Mini ted interosts are the close of a life in being at the 

•common enough. The rule is that time of the gift, as was laid down 

if a Hindu donor wishes to confer in the MuUick Case (& Moore I. 

an wtate of inheritance, it must A., 123) ; and, secondly, that a 

be siich a one as is- known to the defeasance byway of gift pver. 

Hindu law, whicli an English must be in favour of somebody 

<»stat6 tail is notl In stilting the " in exi^jtence at tlie time of the 

rule I'elatiiijj^ to the defeasance of gift, as laid down in the Ta^re 

a prior a)isolpte interest by .a . Cate.^^ 

subsequent "fevent, it is important ' Bam Lai Mookerj 66 v. Secretary 

to add. first, that the event must of State for India (1881), L. R., 8 

happen, if at all, . immediately . on I. A., 46 (.62). 
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questions are more easily asked than answered ; bat, I 

confess, it is rather difficult to see, upon analogy, to what 

rule or principle of Hindu law, such extensions of the 

rule can, in any way, be justified. Indeed, when these 

points come up for actual decision, it will be by no means 

unprofitable to remember that they form precisely the 

class of cases in which the doctrines of English law may 

Reasons for be a little too readily borrowed and misapplied. In the 

prindpies'o?* ^^st place, as pointed out by Sir Barnes Peacock,^ to 

Eugiiah law. i^^.^^pduce the artificial rules of the English law and to 

^ /aft them upon the Hindu law for Hindus would 
create the greatest injustice and the greatest inconve- 
nience ; it would be a composite system v^holly unknown 
to the Hindus and would cause such uncertainty that no> 
man would know what his rights are, and no lawyer could 
safely advice him upon the subject. Besides as the 
Hindu law of inheritance is based upon the Hindu reli- 
gion, the introduction of rules adopted by analogy to the 
English law of primogeniture, of entails, of executory 
devise or of contingent remainders, would mean the in- 
corporation of principles which are at variance with the 
religion of those to whom the law is administered. In 
the second place, there is a still stronger objection to the 
application of the doctrines of this branch of the law of 
England, inasmuch as those doctrines themselves are, 
unfortunately, not based on the solid foundation of 
reason. If you have accurately followed the story of 
the origin and growth of the rule against perpetuities in 
English law, you could not have failed to observe that its 
foundation was accidental, and, its development neither 
logical nor harmonious. The true theory of the rule 
against perpetuties, in so far, of course, as any essentially 
artificial rule can be said to have a theory at all, is, as I 
have told you, that no future interest must begin beyond 
lives in being ; this was definitively settled in the Case of 
the Duke of Norfolk. But the rule did not stop here ; 



» Tagore v. Tagore, 4 B. L. R., 103 (169). 
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sooQ after, an attempt was made to extend the period 
beyond lives in being ; two of the most eminent lawyers Growth of th»* 
of the age strenuously set their face against it, but [aw^ * ^ " 
their decision was reversed by what has not inaptly 
been called a body of peers not learned in the law.^ 
Then came the case of Stephens v. JStepIiens, where there 
was a gift over on.the death of a devisee under twenty- 
one ; the Court unwillingly decided in favour of the 
vahdity of the gift over, partly by reason of the decision 
in Taylor v. Biddal^ (which was decided before the Case 
of tlie Duke of Norfolk^ and, is not very intelligibly re- 
ported\ and partly by reason of the fact that there was 
no real restraint on alienation as the devisee in the case 
was an infant. If this case was intended to lay down a 
general rule of law apart from the j)articular fact*, it is 
not difficult to see that the decision was unjustifiable on 
principle, and the reason assigned is traceable to a confu- 
sion of ideas. In cases where we have to examine the 
validity of an estate on condition precedent, the question 
to be asked is, when must the contingency happen, if at 
all ? I venture to think that it is inconsistent with the Real test 
fundamental principles of the subject to ignore this 
question, and, to ask the other question, when will the de- 
visee be in a position to convey an absolute interest. If 
you do so, you ignore when the future interest would 
begin, and, you say that as an executory devise may, 
admittedly, be postponed to the end of a life-estate, there 
can be no harm in extending the time till the devisee 
reaches twenty-one, for until he becomes of age, he 
cannot convey the land, even if there is no executory 
devise. But the difficulty here is twofold. In the first 
place, every reason which can be urged for extending the 
period for creating an executory devise to a minority 

after a life in being, can now be used for extending it to 

> 

* When the deciRion of Lowi on the 13th January 1698, with 

Soraers and Chtef Justice Treby the exception of the Chancellor. 

in Uoyd v. Cartno (Pre. Ch.,72, there was no law Lord in the 

106; Shower, P. C. 137) was re- House, 

vei-sed by the House of Lords • 2 Mod., 289; Freeman, 243. 



76 



THE L\W OF PBRPRTUITIKS 



Twofold 
difficulty. 



a minority after an absolute term of twenty-one years. 
To take one concrete illastration, suppose a devise is 
made to sach of the great grand-children of the testator 
as are alive twenty-one years after his death ; what objec- 
tion can there be, if he adds a provision that if any sach 
great grand-child dies under twenty-one, his share shall 
go over, for until he attains majority, he cannot convey 
his share whether there is a gift over or not. But if 
such reasoning is not admissible now, it ought not to have 
been allowed in the first instance. In the second place, 
if the reason for the extension is the minority of the 
devisee and the consequent impossibility of alienation, 
the rule oaght to be framed accordingly, and there is no 
foundation in principle for the later decision in Cadell v. 
Palmer that the added term of twenty-one years is a 
term in gross, independent of the infancy of the person 
intended to take ; that decision, then, must be defended 
solely on the ground of the prior decision in Lloyd v, 
Carew. I trust 1 have now made it clear to you that the 
form into which the rale against perpetuities has been 
ultimately moulded in the English law, is arbitrary and 
accidental, and, cannot really be justified on the. basis 
of any consistent theory or principle.^ It seems to me 



• Lord Brougham,- who deli- 
vered the opinioa in CadsU v. 
Palmir(lH3'2, 1 CI. & F., 37*2), made 
no secret of his dissatisfaction at 
the illogical process by which the 
decision was arrived at. Thii^ in 
Tollemache v. Coventry (18:U, 2 CI. 
& F., 611, 621), he said : ** Cadell v. 
Palmer went, in my opinion, no 
further than at least one case of 
great authority, and decided in 
this House, though it may have 
gone furthei* than the origiu«il 
reason of the rule authorized." 
Again, in Phipps v. Ackers (1835, 
9 CI. & F., 583, 698), he said: 
*• The Courts, and even this House 
h ive sanctioned what even pl^^inly 
appeared ;to be erroneous -princi- 



ples, intro<luced and long assumed 
as law, rather than occasion the 
great inconvenience which must 
arise from correcting the common 
eiTor, and recarrinflr to more 
accn rate views. Accordi ngly , when 
Cadell v. Palmar was argued in 
this House, I advised that your 
Lordships should abide by the 
received extension, wh ch had for 
a great length of time been given 
to the pei'iod wfthin which an 
executory devise might be held 
good." Similarly, in bungannon 
V. SmUh (1845. 12 CI. & F., 646, 
629), he observed: *'The rule of 
law is the term in gross of twenty- 
one years after . the Ijife or lives 
in being ;. that ivas ^iclearly laid 
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extremely doubtful, therefore, whether under the Hindu Limits ought 
law, we are entitled to go beyond the limits laid down in tended.^ ^^ 
the case of Soorjeemoney Dossee v. Denobundhoo Mullick;^ 
at any rate 1 cannot discover any analogy which would 
justify the extension ; but, assuming that an additional 
period is allowed, there cannot be much room for doubt 
-that its limits ought to be fixed by reference to the 
provisions of sec. 101 of the Succession Act which, it has 
been said, i5 *' in accordance with convenience and with 
the general spirit of the Hindu law." * 



down by your Lordships upon 
my recommendation, after hcarinp: 
the learned Judges in the case of 
Cad^ll y. Palmer, and, it is quite 
unnecessary to go back to the foun- 
dation of the law ; I have a strong 
opinion, which I bi'lieve is joined 
in by the profession at large^ 
that it arises out of an accidental 
circumstance/ out of a confubionj 
I may say, £i misapprehension in 
confounding together the nature 
of the estate- with the remedy at 
law by fine and recovery, which 
conld hot be applied till a certain 
life came to twenty-one years.*' 
To a similar effect are his observa- 
tions in Cole v. SeiMll (1848, 2 
H. L. C, 186, 233) : " The rule 
that you can take a gross term 
most clearly arises from a mistake. 
The law never meant to give a 
further term of twenty-one years, 
much less any period of gestation. 
The law &ever meant to say that 
there shall- be twenty-one years 
added to the life or lives in being, 
and that within those limits you 
may entail the estate; but what 
the law meant to say was this : 
until the h%ir of the last of the 
lives in being attains twenty-one, 
by law a i*ecovery cannot be 
suffered, and consequently the 
discontinuance of the estate can- 
not be affected, and for that 
reason, so.ys the law, you shall 



have the twenty-one years added, 
because that is the fact and not 
the law, namely, that till a person 
reached the age of twenty-one, 
he could not cut off the entail. 
For that reason and in that way, 
it has crept in by degrees. Com- 
munis error facii jus, and that 
rule never was applied more accu- 
rately than in Cadell v. Palmer" 
See also an elaborate criticism in 
Sugden's Law of Property, pp. 
313-324. 

* 9 Moore I. A., 135. 

• See the subject referred to in 
Krishnaramani DaH v. Ananda 
Krishna Bote (1869), 4 B. L. R., 
O. C. J., 231 (292), where Macpher- 
son, J., says: "The creation of a 
perpetuity is unknown to Hindu 
law, and is contrary to its general 
principles ; to allow and support 
perpetuities is against public con- 
venience and public policy, and is 
generally mischievous. The same 
considerations which led the 
Courts \n England to comprise 
within certain bounds the power 
of pei*son8 to tie up their pro- 
perty, apply with not less force 
in this country ; and the creation 
of perpetuities being, as it seems 
to me, even less in accordance 
with the spirit of the Hindu law 
than it was in accordance with 
that of the English law, it ought 
not upon general grounds of public 
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•fitatutory 
proviMions. 



You may imagine, perhaps, that the discussion, upon 
which we have been hitherto engaged, as well as the solu- 
tion of the difficulties to which I have just now alluded, 
are matters rather of academic than of any practical 
interest, in view of the provisions recently added to the 
statute book by the Indian legislature.^ The interpretation 
put upon section 3 of the Hindu Wills Act, however, 
leaves matters where they were before the Legislature 
interfered, and, we may be almost certain that a simi- 
lar restricted interpretation will be put upon the last 
clause of section 2 of the Transfer of Property Act.* 



policy and convenience to be per- 
mitted. If it be asketl what 
precise limit I would prescribe, 
and whether I would apply hero 
the English rule by which the 
vesting of an entate may be sus- 
pended for a life or lives in being 
and twenty -one years afterwards, 
I should answer that I do not 
think the English rnlo necessarily 
ought to be applied, because it 
is founded on a wholly differ- 
ent state of things. Twenty- 
one years, for instance, is not 
the period of minority among 
Hindus. The Indian Succession 
Act, sec. 100, enacts, that when 
a bequest is made to a person not 
in existence at the time of the 
testator's death, subject to a prior 
bequest contained in the will, the 
Jatter bequest shall be void, unless 
it comprises the whole of the re- 
maining interest of the testator 
in the thing bequeathed. And 
^ec. 101 says, no bequest is 
valid, whereby the vesting of the 
thing bequeathed may be delayed 
beyond the lifetime of one or more 
persons living at the testator's 
decease, and the minority of some 
person who shall be in existence 
at the expiration of that period, 
and to whom, if he attains full 
age, the thing bequeathed is to 
belong* It is to be observed t'lat 



according to this Act (sec. 3). 
minority lasts until the age of 
eighteen years is completed. It 
may bo that the rules laid down 
in these sections and applicable t > 
persons falling within the provi- 
sions of the Succession Act, might 
be properly applied to Hindus as 
being quite in accordance with 
convenience and with the general 
spirit of the Hindu law. But it 
is unnecessary for me to say where 
the precise limit ought to be fixe<1, 
further than to say that I think 
that a devise or bequest for a life 
or lives in being, with a gift over 
vesting the property absolutely in 
persons alive at the close of the 
life or lives, is good, and ought 
to be upheld as being in itself 
reasonable and convenient, and 
as being in no way contrary to 
Hindu law." 

* Indian Succession Act, dec 101; 
Hindu Wills Act, sec. 2, sec. 3; 
Transfer of Property Act, sec. 14. 

* '^ The saving clause in the 
Transfer of Property Act is at least 
as wide in its terms as that in the 
Hindu Wills Act," per Wilson, J., 
in Ram Lai Sett v. Kanai Lai Sett 
(1886), I. L. E., 12 Oal.. 663 (669). 
The Indian Law Commissioners, 
in their Report (1879, p.. 28), say : 
"The Privy Council has already 
ruled that estates cannot be created 
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III the case of Alangpmdnjari Dahee v. Sonamoni 



lay Hindus in conti^avention of 
-the principles which underlie the 
Thellusson Act, or subject to con- 
ditions which are void for re- 
pugnancy. The rules contained in 
sees. 10 to 35 impugn, as far 
as our experience goes, no rule or 
pi^actice of Hindus or Mahome- 
•dans, or other sects recognised in 
India, as enjoying special personal 
laws, unless it may be, the now 
obsolete practice among the Maho- 
raedans, of devoting property to 
the family of a particular saint. 
But, to avoid any disturbance of 
rights enjoyed und-ir personal 
Jaws, sufficient provision is made 
by the Bill." 

If it were allowable to refer to 
proceedings of the Legislative 
•Council [Administrator-General v. 
PremlcU Mullick, 1895. I. L. R., 
22 CaL, 783, P. C), we might refer 
to the following exti*act from the 
-speech of the Hon'ble Mr. Evans 
in the Imperial Legislative Council 
■on the 26th January 188 i ( Proceed- 
ings, Vol. xxi, p 74) : 

*' In Chapter II (of the Transfer 
of Property Bill), several rules 
were introduced from the Succes- 
•sioii Act, 1865, defining the limits 
within which property could be 
tied up by settlement inter vivos, 
-and laying down the rule restrict- 
ing perpetuities. He had always 
4)een apprehensive that these 
rules would unduly extend the 
powers now possessed by Hindus 
<under the rule in the Tagore 
Case) of tying up the properties 
after their deaths. The rule in 
i;he Tagore Case, which prohibited 
gifts or bequests to unborn 
persons, was now the Hindu law 
^8 declared by the highest tribu- 
nal, except so far as the rules now 
proposed to be embodied in the 
Act, had been made applicable to 



the wills of Hindus in Bengal by 

the Hindu Wills Act, 1870. Transfer of 

The Hindu Wills Act was passed Prop^J^y Act, 
before the Privy Council had 
finally laid down the doctrine that 
no interest could by Hindu law be 
created in favour of an unborn 
person, which doctrine, as they 
pointed out, obviated the necessity 
for any rule against perpetuities 
under Hindu law, and also explain- 
ed why no such rule could be found 
in the Hindu law. How far the 
Hindu Wills Act did, in fact, 
abrogate, in the case of wills in 
Bengal, the rule in the Tagore 
Caset was a disputed point now in 
course of settlement by the Courts. 
It appeared to him thai: the question 
whether extended powers o tying 
up property should be granted by 
legislation to Hindus, was one of 
grave public policy not to be 
lightly settled. 

Mr. Evans' difficulties on this 

point had been removed in a 

singular manner. The Hon'ble 

Maharaja Jatindra Mohan Tagore 

and the Hon'ble Raja Siva Prasad, 

conceiving, in common with many 

of their fellow-countrymen, that 

the rule in the Tagore Case did 

not correctly represent the Hindu 

law, and that Hindus were by their 

own law, empowered to tie up 

their property for ever without 

any restriction, had rejected the 

extensive powers conferred upon 

them by the Bill as too limited, and 

had asked that a clause should be 

added to Chapter II, providing 

that nothing contained in that 
chapter should affect any rule of 
Hindu law. As the effect of this 
was to leave this important ques- 
tion as it stood for the present, 
and to give an opportunity for its 
full consideration in future, he 
had gladly acceded to the proposed 
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Act. 



Daliee} a question was raised, whether the rule in the 
Tagore Case, that a testamentarj gift to a person not 
in existence at the death of the testator was invalid, 
could apply to wills of Hindus made since the pass- 
ing of the Hindu Wills Act. Mr. Justice Wilson held, 
in the Court of first instance, that the rule was not 
applicable, and that the case was governed by section 99 
of the Succession Act which hud been made applicable to 
Hindus by section 2 of the Hindu Wills Act» It was 
argued that this would neutralize the provisions of sec- 
tion 3, which lays down that the Act does not authorize 
the creation of any interest in property which could not 
have been created before; the learned. Judge overruled 
this contention, holding that the words '^ create any in- 
terest " must refer only to the estate or interest which can 
be given, without reference to the further question to whom 
it can be given, as otherwise it would follow that the 
Legislature had in section 2 enacted an elaborate set of 
provisians, and, in the very next section abolished them all. 
This decision, however, was dissented from by Pontifex, 
J., in Kally Nath Naug Chowdhry v. Chunder Nalh 
Naug Chowdhry^ and was subsequently reversed, on ap- 
peal, by Garth, 0» J., and White, J., who held that section 
3 of the Hindu Wills Act refers not only to the quantity 
and quality of the interest created, but also to the capa- 
city of the donee to take. It follows, therefore, that 
sections 99 — 101 of the Succession Act are not applicable 
to Hindu Wills, and this was accepted as settled law in a 



amendment, thoui^rh re^rdinfir it 
from i different point of view from 
that taken by its proposers. For 
his part, ho would sooner repeal 
the corresponding sections in the 
Hindu WiUd Act, and stick to the 
rule in the Tagore Ccus^ with an 
exception in favour of bequests 
to, or settlements on, unborn 
children of a Hindu daughter, 
to take effect on the death of 
the daughter. The difficulties 
ai'ising from settlements of land 



in England should make the 
Oouncil chary of extending the 
existing powers of settlement in 
India." 

See also the Proceedings of the 
Imperial Legislative Council* 
when the provisions of the Hindu 
Wills Bill were considered (Pro- 
ceedings, Vol. IX, pp. 14, 338). 

M1881) I. L. R., 8 Oal., 157. On 
appeal (1882), I. L. R., 8 Gal.» 
637. 

«(1882) I. L.R.,8Cal..378. . 
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recent case.^ If it is permissible to search for the reason 
of this extraordinary state of things, it may perhaps be 
traced to the fact that, at the time the Hindu Wills Act 
was enacted, the Tagore Case had not yet been decided 
by the Privy Council, the extent of the legal powers of 
devise among Hindus was still a matter of the gravest 
doubt and dispute, and consequently the Legislature was 
anxious to provide against the possibility of enacting, 
through oversight or ignorance, anything which might 
prove repugnant to Hindu law»^ 

I purpose to conclude this lecture with a brief refer- Mahomedan 
ence to the Mahomedan law on this subject. The matter 
is involved in some obscurity, as many of the most 
important works on Musulman jurisprudence still lie 
entombed in their original Arabic, and, the cases which 
have come before our tribunals for decision have been 
comparatively few and mostly connected with questions 
on the validity of endowments. An eminent Mahomedan 
jurist, however, who had access to all the original 
authorities, broadly states that the Mahomedan law dis- 
tinctly recognises perpetuities, and that, so long as com- 
mencement is made with a life in being, it is not 
necessary, in the case of a settlement or devise, that the 
persons who take the remainder should be in existence.* 
The same learned author further maintains that the ori- 
ginal texts of the Mahomedan law unquestionably support 
the creation of perpetual family settlements under the veil 
of religious trusts. The Judicial Committee, however, 



* Ram Lai Sett v. Kanai Lai 
Sett (1886), I. L. R., 12 Cal., 663 
(669), where Wilson, J., says : " It 
seems to be settled that by reason 
of the saving clause in the Hindu 
Wills Act, neither sec. 100 nor 
8ec. 101 of the Succession Act, 
though embodied in the Hindu 
Wills Act, has any application to 
Hindu Wills ; and it would seem 
to follow that sec. 102 has none 
either.** See also Jairam v. 

M, LP 



Kuverhai (1885), I. L. B., 9 Bom., 
491; Anandrao v. A, G,, Bombay 
(1895), I. L. R., 20 Bom., 450. 

 See the caustic but by no 
means unjust criticism of Pon- 
tifex, J., in I. L. R., 8 Cal., 
390. 

* 1 Amir Ali, Mah. Law, 534. 
See also p. 139, where the lawful- 
ness of limited estates under the 
Shiah law is discussed. 
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in a recent: ease,' declined to accept this proposition on 
Decision of ^h^ gronnd that it is based upon an absolute and extra- 
Ckmncii!^^ vagant application of abstract precepts taken from tho 
mouth of the Prophet. It is extremely doubtful, there- 
fore, how far our Courts would support a disposition by a 
Mahomedan, \\ hich tended to create a perpetuity ; for 
you will remember that, although the technical details of 
the English system might not apply, yet it has been held 
that perpetuities, as they make property inalienable, are 
opposed to public policy, and, must be discouraged, unless 
they are for objects, which are in some way useful or 
beneficial to the community.' 

> Abul Fata Mahomed Ishakv. (1867), L. R., 2 P. C, 4; Yeap 

Russomoy Dhur Chotodhry (1891), Chsah Neo v. Ong Cfh&ng Neo 

L. R.. 22 I. A., 76. (1875), L. R., 6 P. C, 381. 

' See Renaud v. Tourangean 



LECTURE IV. 



The Rule against Perpetuities — its Scope and 

Corollaries. 



In the present lecture, we purpose to examine the Enunciation of 

the rule in 
English law. 



scope and corollaries of the rule against perpetuities. ***® ™^® ^^ 



The rule as settled in English law, may be stated 
thus : 

" No interest subject to a condition precedent is good, 
unless the condition must be fulfilled, if at all, within 
twenty-one years after some life in being at the creation 
of the interest," 

or, as Sir George Jessel put it in a recent case, 

" Property cannot be tied up longer than for a life in 
being and twenty-one years after. That is called the rule 
against Perpetuities."^ 

The rule laid down in the Indian Succession Act is The Succession 
as follows : ^^*^ 

" No bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of one 
or more persons living at the testator's decease, and the 
minority of some person who shall be in existence at the 



I In re Ridley (1879), 11 Ch. D., 
645 (649), 48 L. J. Ch., 663. 

The rule as applicable to exe- 
cutory devises was thus stated by 
Cresswell, J., in Dtkngannon v. 
SmUh (1846), 12 Gl. & F., 526 (563) : 
" An executory devise to bo valid 
must be so framed that the estate 
devised must vest, if at all, with- 
in a life or lives in being and 



twenty- one years after." Lord 
Kenyon stated it in similar terms 
with reference to personal pro- 
perty in Jee v. AudUey (1787), 1 Cox. , 
324 ; 1, B. R., 46 : '" The limitations 
of personal estate are void, unless 
they necessarily vest, if at all, 
within a life or lives in being, 
and, twenty-one years, and nine 
or ten months afterwards." 
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interestB. 



Vested 
remainder. 



Contingent 
remainder. 



expiration of that period, and to whom, if be attains fall 
age, the thing bequeathed is to belong."^ 

You will observe, in the first place, that the rule has 
no application to vested interests ; when an interest has 
once vested, it cannot be bad for remoteness.* This is not 
the place to enter upon an elaborate exposition of the 
incidents of vested and contingent estates, but the [funda- 
mental point of distinction between the two, may be 
made clear without much difficulty. You will remember 
that by the law of England, a landowner may, at the same 
moment and by the same grant, limit or carve out of his 
estate in the land, as many smaller estates to take effect 
in succession, as would make up the whole estate he has 
in the land. Thus, X who has an estate in fee, might 
grant his land to A for life, upon A^s death to B and the 
heirs of his body, and upon failure of the heirs of B^s 
body to C in fee. By this ultimate grant, X would of 
course exhaust the whole estate he had. A would then 
have an estate for life in possession, B an estate tail in 
remainder, C an estate in fee in remainder ; this 
" remainder " is not necessarily the whole remaining 
estate of the donor, but it is an estate subsequent to an 
estate in possession. If no remainder in fee had b^en 
granted to C, a portion of the estate of JT, namely, an 
estate in fee less an estate for life followed by an estate 
tail, would not be disposed of by the grant, and X would, 
therefore, retain an estate in fee in reversion. Estates in 
remainder are of two kinds, vested and contingent, A 
vested remainder is one which the person to whom the 
estate is limited in remainder, is ready to take should the 
estate previous to his remainder determine at any moment. 
A contingent remainder is one which the person designat- 
ed to take in remainder, is not ready to take, should the 
preceding estates determine any momenta Thus, if a grant 
is made to A for life, remainder in fee to a living person 
B^ A takes an estate in possession, and B a vested remain- 



» Aot X of 1865, sec. 101, • lumey v. Turney (1899), 2 Ch., 739, 
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der in fee, for B is ready to enter on the estate at that 

very moment. But if the grant is to A for life, remainder 

in fee to the eldest son of -B, B being then unmarried, 

whether the remainder will ever take effect is contingent 

on B^s having a son before A dies ; as soon as that son is Distinction 

born, however, his estate ceases to be contingent on his ^'^j^d** ^^* 



con- 



birth before the death of -4, and he becomes entitled to ^n^©?* ^e- 

. , mi 1 • • 1 mainders. 

a vested remamder. The characteristic, therefore, which 
distinguishes a vested from a contingent remainder is 
its present capacity to take effect in possession if the 
prior estates are determined at once ; in other words, 
a renminder is vested if, so long as it lasts, the only 
obstacle to the right of immediate possession by the 
remainder-man is the existence of the preceding estates, 
that is to say, a remainder is vested if it is subject to no 
condition precedent but the termination of the preceding 
estates. 

To apply these principles to a concrete case, suppose niustrations. 
the devise to be to A in fee, but if she dies unmarried, 
to B and the heirs of her body, and, on failure of them 
to C and the heirs of her body. Here the interest 
of C, though executory at the death of the testator, would 
be turned into a vested remainder by the death of A 
unmarried ; that is to say, if it is to take effect at all, it 
will become vested within the time limited by the rale, 
and, is, therefore, not too remote.* But although an 



» See In re Roberta (1881), 
19 Ch. D., 520, (530), where the 
principle is substantially laid 
down by Jessel, M. B. 

In order to ascertain where an 
interest is intended to vest, we 
may sometimes have to decide 
difficult questions of construction ; 
but once the meaning has been 
ascertained, there ought not to be 
any difficulty in the application of 
the rule. Thus in Lett v. Randall 
(1865, 3 Sm. & G., 83; 24 L. J. Ch., 
708) a testator by his will gave 
the residue of his estate to his 



children for their lives, and de- 
clared that if any daughter should 
die, leaving a husband, her share 
should be paid to him for his 
life, and after his death should 
be divided in equal shares among 
the children of such daughter 
then living ; it was held that the 
intei'ests of the children were not 
intended to vest at the death of 
the daughter, and, as the daughter 
might marry a person who was 
unborn at the testator's death, 
the gift to the children was void 
for remoteness. This case may 



86 



THE LAW OF J^EEPBTUITIBS 



niuitratioDi. 



estate which, though now a contingent remainder or 
executory devise, is good if it becomes a vested interest 
within the period allowed by the rule, care must be taken 
that it does actually so vest, for the mere fact that it will 
vest during or at the end of a life-interest which is itself 
good, does not make it valid.^ Similarly, under the 
English Law, there may be gifts for life to persons un- 
born in succession, provided their estates must vest within 
the required limits.* 



be distinguished, from Ooodier v. 
Johnson (1881, 13 Gh. D., 441 ; 51 
L. J. Gh., 360), where thechildi*en 
were held entitled to vested in- 
terests without reference to their 
burviTing the period of distribu- 
tion. The case of Cooke v. Bowler 
(1836, 2 Keen, 54 ; 5 L. J. Gh., 
250), has sometimes been errone- 
ously thought to be an authority 
for the position . that a vested 
interest must be. too remote if 
preceded by a life-estate to an 
unborn person ; there the testator 
gave a fund to his four brothers 
and sistQirs for life, with remainder 
to their children for life with bene- 
fit of survivorship, and, on the 
death of the survivor, to be dis- 
tributed in accordance with the 
Statute of Distributions ; Lord 
Langdale held the direction for 
distribution void for remoteness, 
and that would be so, for if the 
persons to take under the statute 
were not to be ascertained till the 
life-estates determined, the gift to 
them was contingent and remote ; 
on the other hand, if the interest 
is held to have vested at the death 
of the testator, the next of kin 
then alive would be entitled to 
take— and, they in fact were the 
persons who did take. 

Again in Ashley v. Ashley (18S3, 
6 Sim., 958), the testator devised an 
estate to A for life, remainder to 
all the children of A as tenants in 
common and not as joint-tenants 



for life and for want of such issue, 
remainder over ; Shad well, Y.G., 
held that cross-remainders for life 
to the children of A should be 
implied. The validity of this 
assumption has been doubted by 
Stuart, V, G., in Stuart v. Cockerell 
(1869), L. R., 7 Eq., 366(370), on the 
ground that such cross-remainders 
would be bad for remoteness, but 
it was apparently overlooked that 
the cross-remainders all vested on 
the death of A, The case is not 
similar if there is a gift to the 
children of A as tenants in com- 
mon for life, remainder to the 
survivor in fee, for in such a case 
the remainder is contingent until 
all the tenants but one are dead. 

> In re Merrick's Trusts (1866), L. 
R., 1 Eq., 551 (557), where V7ood, 
V.G., said : " The principle upon 
which the Gourt proceeds is to vest 
the estate as early as possible. 
The anxiety of this Gourt, at all 
times, has been to take care that 
the estate shall vest at as early a 
period as possible ; and, therefore, 
the Gourt has said, when it finds 
certain life-estates interposed, that 
those life-estates ai-e not to post- 
pone the vesting of interests 
under the limitations in favour of 
the persons who will take subject 
to those life-interests.*' 

• See Stuart v, Cockerell (1869), 
L. R., 7 Eq., 363, where Malins, 
V.G., said: "Property may be given 
by will or secured by settlement, 
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From what has been stated, it follows that once a 
remainder is vested, that is, once it is ready to take effect 
whenever and however the particular estate determines, 
it does not matter that the particular estate is determined 
by a contingency which may fall beyond a life or lives 
in being. Thus, suppose the devise to be to the unborn 
child of A until he dies or changes his name, and, then 
to B and his heirs ; here B has a vested remainder as he 
will take the estate whether the child dies or changes his 
name^ and, hence it is immaterial that the contingent 
determination of the estate before the death of the child 
may take place beyond the limits prescribed by the rule.^ 

Before you apply the principles we have been discussing, Indian Succes- 
to any case under the Indian Succession Act, you mast 59^°^^** ^^' 
not overlook the provisions of sections 99, 100 and 101 of 
that Act, which have an important bearing on the subject. 
" 90. Where a bequest is made to a person by a par- 
Bequest to a person ticular description, and there is no 
by a particular descrip- person in existence at the testator's 

tion, who 18 not m exist- j .i <l i i • • 

eoce at the testator's death who answers the description, 

the bequest is void. 



death. 



to an unborn person for life, or 
to several unborn persons suces- 
sively for life, with remainders 
over, provided the vesting of the 
remainders, or the ascei*tainment 
of those who are to take in re- 
mainder, be not postponed till 
after the death of such unborn 
person or persons." Sfie also 
Brudenell v. BrooA* (1801), 1 Bast., 
442; 7 Ves., 381 ; 6 R. R., 310, 
where liord Kenyon, 0. J., laid 
down that an unborn child may 
be made tenant in taU, but not 
tenant for life, with a limitation 
to his chUdren as purchasers. See 
also CadeU v. Palmer, I CI. and 
P. 372. 

» In re RoberU (1881), 19 Ch, 
D., 520. It makes no difference 
whether the provision for deter- 
mination of the estate is expressed 
in the form of a condition or a 



limitation. Similarly, a remainder 
to a person ascertained and his 
heirs after a term for years, how- 
ever long the term, or whatever be 
the conditions to which the term 
is subject is not too remote. Thus 
in Wood V. Drew (1864), 33 Beav., 
610, where a testator had be- 
queathed five leasehold houses, 
having about fifty-four years to 
run, to his daughter for life, with 
remainder to her children, and 
had further directed that after the 
expiration of any of the leases, 
his trustees should convey to his 
daughter and her children, one or 
more of his five freehold houses 
of equal annual value to the ex- 
pired leasehold, it was held by 
Bomilly, M. R.,thatthe devise was 
not invalid either for remoteness 
or uncertainty. See also Gore v. 
6?or« (1722), 2 P. Wms., 28. 
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Indian Succes- Exception, — If property is bequeathed to a person de- 
^n ct, Mc g^|.|j^j ^ standing in a particular degree of kindred to a 
specified individual, but his possession of it is deferred 
until a time later than the death of the testator, by reason 
of a prior bequest, or otherwise ; and if a person answer- 
ing the description is alive at the death of the testator, or 
comes into existence between that event and such later 
time, the pro[)erty shall, at such later time, go to that 
person, or if he be dead, to his representatives. 

liltutrations, 

(a ) A bequeathtf 1,900 rupees to the eldest son of B. At the 
death of the testator B has no son. The bequest is void. 

(6) A bequeaths 1,000 rupees to B for life, aud after his death 
to the eldest son of C. At the death of the testator, Chad no son. 
Afterwards, during the life of By a son is born to C, Upon B^s 
death, the legacy goes to Ca son. 

(c.) A bequeaths 1,000 rupees to B for life, and after his death 
to the eldest son of (7. At the death of the testator, C had no 
son ; afterwards, during the life of B^ a son, named Z>, is born to 
C D dies, then B dies. The legacy goes to the representative 
of D. 

(d,) A bequeaths his estate of Greenacre to B for life, and at 
bis decease to the eldest son of C, Up to the death of B, C has 
had no son. The bequest to C*s eldest son is void. 

(6.) A bequeaths 1,000 rupees to the eldest son of C, to be paid 
to him after tie death of B. At the death of the testator, C has 
no son, but a son is afterwards bom to him during the life of B 
and is alive at B*s death. C^s son is entitled to the 1,000 rupees." 

" 100. Where a bequest is made to a person not in 

existence at the time of the testator's 

Bequest to a person , ,, i • . i • i * 

not in existence at the death, subject to a pnor bequest 

testator's d^th, subject contained in the will, the later be- 
to a pnor bequest. ' 

quest shall be void, unless it com- 
prises the whole of the remaining interest of the testator 
in the thing bequeathed. 

UliLstration^, 

(a.) Property is bequeathed to A for his life, and after his death 
to his eldest son for life, and after the death of the latter to his 
eldest son. At the time of the testator's death, A has no son. 
Here the bequest to A*s eldest son is a bequest to a person not 
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in existence at the testator's death. It is nut a bequest of the Indian Sue- 
whole interest that remains to the testator. The bequest to A's cession Act, 
eldest son for his life is void. 

(6.) A fond is bequeathed to A for his life, and after his death 
to his daughters. A survives the testator. A has daughters some 
of whom were not in existence at the testator's death. The 
bequest to A^8 daughters comprises the whole interest that remains 
to the testator in the thing bequeathed. The bequest to A^s 
daughters is valid. 

(o.) A fund is bequeathed to A for his life, and after his d^ath 
to his daughters, with a direction that if any of them marries 
under the age of 18, her portion shall be settled so that it may 
belong to herself for life, and may be divisible among her children 
after her death. A has no daughters living at the time of the 
testator's death, but has daughters born afterwards, who survive 
him. Here the direction for a settlement has the eflFect, in the 
case of each daughter who marries under 18, of substituting for 
the absolute bequest to her a bequest to her merely for her 
life, — that is to say, a bequest to a person not in existence at the 
time of the testator's death of something which is les3 than the 
whole interest that remains to the testator in the thing bequeath- 
ed The direction to settle the fund is void. 

(d.) A bequeaths a sum of money to B for life, and directs 
that, upon the death of B, the fund shall be settled upon his 
daughters, so that the portion of each daughter may belong to 
herself for life, and may be divided among her children after her 
death. B has no daughter living at the time of the testator's 
death. In this case the only bequest to the daughters of B is 
contained in the direction to settle the fund, and this direction 
amounts to a bequest, to persons not yet born, of a life-interest 
in the fund, that is to say, of something which is less than the 
whole interest that remains to the testator in the thing bequeath- 
ed. The direction to settle the fund upon the daughters of B is 
void." 



** 101. No bequest is valid whereby the vesting of the 

thing bequeathed may be delayed 

^perpetui^^^^ beyond the lifetime of one or more 

persons living at the testator's de- 
cease, and the minority of some person who shall be 
in existence at the expiration of that period, and. to 
whom, if he attains full age, the thing bequeathed is 
to belong. 
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Illustrattaru. 

Indian Sue- (a.) A fund is bequeathed to A for his life ; and after his 

06«8ionAct, jj^ai-h ^ ff for hig lifg. j^n^j after ^'^ death to such of the sons 
see, 101. 

of ^ as shall first attain the age of 25. A and B survive the 

testator. Here the son of B, who shall first attain the age of 25, 

may be a son born after the death of the testator ; such son raaj 

not attain 25 until more than 18 years have elapsed from the 

death of the longer liver of A and B ; and the vesting of the 

fund may thus be delayed beyond the lifetime of A and B^ and 

the minority of the sons of B, The bequest after Rs death is 

void. 

(6.) A fund is bequeathed to A for his life, and after his death 
to B for his life, and after Bb death to such of Bs sons as shall 
first attain the age of 25. B dies in the lifetime of the testator 
leaving one or more sons. In this case the sons of B are persons 
living at the time of the testator's decease, and the time when 
either of them will attain 25 necessarily falls within his own life- 
time. The bequest is valid. 

(c.) A fund is bequeathed to A for his life, and after his death 
to B for his life ; with a direction that, after B^b death, it shall 
be divided amongst such of Bs children as shall attain the age of 
18 ; but that if no child of B shall attain that age, the fund shall 
go to (7. Here the time for the division of the fund must arrive 
at the latest at the expiration of 18 years from the death of B^ 
a person living at the testator's decease. All the bequests are 
valid. 

{d.) A fund is bequeathed to trustees for the benefit of the 
testator's daughters, with a direction that if any of them marry 
under age, her share of the fund shall be settled so as to devolve 
after her death upon such of her children as shall attain the age 
of 18. Any daughter of the testator to whom the direction 
applies must be in existence at his decease, and any portion of 
the fund which may eventually be settled as directed must vest 
not later than 18 years from the death of the daughter whose 
share it was. All these provisions are valid. 

The next principle in connection with the rule against 
perpetuities to which I ought to draw your attention is, that 
the contingencies must happen, if at all, within the limits 
laid down in the rule ; it is not sufficient that the interest 
created may vest within that period ; unless it is created in 
such terms that it cannot vest after that period, it is not valid, 
and, subsequent events cannot make it so ; in other words, it 
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is not enough that a contingent event may happen, or interest must 
even that it will probably happen within the prescribed the prescribed 
limits ; if it can possibly happen beyond those limits, an *™* ' 
interest conditioned on it, is too remote.^ But, as pointed 
out by Mr. Baron Parke,^ it is a mistake to suppose that 
the rule requires that the absolute interest given by the 
limitation should actually take efiFect within that 
period ; it is not difficult to conceive a case in which 
that would not necessarily happen, and yet the bequest 
may be good ; for example, a bequest to the first person 
who would climb up the cross of St. Paul's within twenty- 
one years from the testator's death, would certainly be 
good under the English law, though it was wholly 
uncertain whether it would ever take efiFect ; but a devise 
to the first person, who should do so, without any limit of 
time, would be bad ; in the first case, the devise would 
necessarily take eflfect within the limit, if it took efiFect 
at all ; in the second it would not^ What the rule Rule 
really requires is, as was explained by Lord Chief Justice by^ndaT^ 
Tindal,* firsts that the executory trust or limitation not c. J. 
only may, but necessarily must take efiFect, if it takes 
efiFect at all, within the prescribed period, and, secondly^ 
that if at the time of its creation, the limitation is so fram- 
ed as not, ^0? necessitate^ to take efiFect within the prescribed 
period, that is, if the limitation is bad in its inception, it 
will not become valid by reason of the happening of subse- 
quent events which bring the time of its actual vesting and 
taking efiFect within the period prescribed by law. To take 
a well-known illustration, suppose the devise to be to -4, a illustration. 
bachelor, for life, remainder to his widow for life, remain- 
der to other persons to be then ascertained ; here, the 
remainder over on the death of the widow is ba<l, because 
A may marry a woman who was not born at the testa- 
tor's death, and it is, immaterial that A is very old at 

' Dungannon v. Smith (1845), 12 to this, see the observations of 

CI. & F., 546 ; Jee v. Audley (1787), Lord Brougham at p. 630. 

1 Cox, 324. 1 R. R., 46. • 12 CI. & F., 600. 

• 12 CI. & F., 600; with reference * 12 CI. & F., 613. 
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Possibility the testator^s death.* Indeed, the rule is so stringently 
beinfiTpast'* applied that the possibility of a woman being past child 
child boaringr. bearing, has been held to be not a possible event for the 
purpose of determining whether a gift is void for re- 
moteness or not ; thus, a devise to those of a woman's 
children who reach the age of twenty-five, is bad, 
although at the death of the testator the woman is of 
such an age that it is certain that she can have no more 
children and the contingency must happen during the 
lives of f)ersons in existence at the death of the testator.^ 
The principle we have explained has been held applicable 
to Hindu Wills, as founded on reason and convenience, 



> Hodson T. Ball (1845), 14 Sim., 
558 ; Lett v. Randall (1855), 3 Sm. 
& Gif., 83; 24 L. J. Ch., 708; 
Buchanan ▼. Harrison (1861), 1 J. 
& H., 662 ; In re Merrick's Trusts 
(1866), L. R., 1 Eq., 551 ; Ooodier 
V. Johnson (1881), 18 Oh. D., 441 ; 
51 L. J. Ch. 369. 

• Jee V. Audley (1787), 1 Cox, 
324, 1 R. R., 46, per Sir Uoyd 
Kenyon, M. R., and the ob8ei*va- 
tiona thereon by Lord Brougham 
in Dungannon v. Smith (1845), 12 
CI. &. F., 546 (631) ; In re Sayer's 
Trusts (1868), L. R., 6 Bq., 319, 
where Malins, V.C, held that 
evidence was not admissible to 
prove that a married woman was 
past the age of child bearing at 
the date of the will for the purpose 
of showing that children then 
living were meant, so as to validate 
the gift over which was otherwise 
void for remoteness. The later deci- 
sion of Malins, V.C, in Cooper v. 
Laroche (1881), 17 Ch. D., 368, 
where he treated a future gift to 
the children of a woman sixty 
years old as a gift to persons in 
esse, cannot be supported and has 
not been followed. In re Dawson 
(1888), 39 Ch. D., 155. See also 
SmUh V. Smith (1870), L. R., 5 Ch. 



Ap.. 342 ; In re Bevan's Trust 
(1887), 34 Ch. D., 716. The class 
of cases just referred to must be 
distinguished from another class 
to be found in the books, of which 
Edtoards v. Tuck (1856), 23 Beav., 
268, may be taken as the type. 
It sometimes happens that A has 
an absolute interest in personalty 
subject to the contingency of 
there being children of herself 
and some other person ; in such 
a case the Court does not ordinari- 
ly give the custody of the fund to 
A , but when by reason of her age 
or of the age of the other person, 
there is no chance that there will 
ever be such children, the Court 
may order the fund to be paid to 
A on her giving security to turn 
it over to the children, if born. 
The question, of course, in such a 
ca.se is not one of title but of 
custody and management. In 
addition to the earlier cases men- 
tioned in the note in 23 Beav., 
272, reference may be made to 
Dodd V. Wake (1852), 5 DeG. & 
Sm., 226; In re Widow's Trus 
(1871), L. R., 11 Eq., 408 ; /n r 
Milner's Estate (1872), L. R., 14 
Kq., 245. 
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and not on any peculiarities of tbe strict English Common 
Law.^ 

The next point to which it is desirable to draw your Contingency 
attention is that under the English law, the contingency fojp'^mt^r 
may be postponed for any number of lives, provided they ^^ ^*^®^- 
are all in being when the contingent interest is created, 
and it is not necessary that these persons should have any 
interest in the estate. The provisions of the Indian 
statutes on the subject are quite clear, but the point was 
not settled in England without much earnest discussion. 
In the celebrated case of Thellusson v. Woodford} the 
testator directed that the income of his property should 
be accumulated during the lives of all of his sons, grand- 
sons, and their children who were alive at his death, and 
that upon their death, the property with its accumulations 
should be divided into three lots, each lot to go to the 
eldest male lineal descendant of one of his sons respect- 
ively. The House of Lords, in accordance with the 
unanimous opinion of the Judges, upheld the validity of 
the devise ; Lord Chief Baron Macdonald, who delivered 
the opinion of the Judges, said : "The number of 
co-existing lives is a matter of no moment ; in fact, 
the life of the survivor of many persons named or 
described, is but the life of some one." Referring to the 
contention that the persons during whose lives the suspen- 
sion was to continue, should be persons immediatelj^ 



' See Soudaminsy Dossee v. 
Jogesh Chunder Dutt (1877), I. L. 
R., 2 Cal., 262 (268), where Ponti- 
fex, J., said : "In deciding ques- 
tions of remoteness it is an invari- 
able principle of the English 
Courts to pay regard to possible 
and not to actual events ; and the 
fact that a gift might include 
objects too remote or incapable 
of profiting directly by the testa- 
tor's bounty, is held fatal to its 
validity." See also Bramamayi 
DaH V. Jogeshehandra Dutt (1871), 
8B,LtR.,400(407), where Norman, 



C. J., said : ** It is clear that the 
event on which this gift over is 
to take effect may be very remote. 
A son might be born to one of the 
testator's sons forty years after 
the death of the testator. The 
death of such a son's son at the 
age of twenty years, might con- 
stitute the event. During all that 
time, it would be utterly uncertain 
who would be the person to take 
on the happening of the event." 

• (1805), 4 Ves., 227; 11 Ves., 
112; 8R.B., 104, 
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Theiiusion v. Connected with or immediately leading to the person in 
whom the property was first to vest when the suspension 
should be at an end, His Lordship gaid : " I am unable to 
find any authority for considering this as a sine qim non 
in the creation of a good executory trust. When the 
true reason for circumscribing the period during which 
alienation may be suspended, is adverted to, there seems 
to be no ground or principle that renders such an ingre- 
dient necessary. The principle is the avoiding, of a 
public evil by placing property for too great a length of 
^ime out of commerce. The length of time will not be 
greater or less, whether the lives taken have any interest, 
vested or contingent, or have not ; nor, whether the lives 
are those of persons immediately connected with or imme- 
diately leading to that person, in whom the property is 
to vest, terms to which it is diflScult to annex any precise 
meaning. The policy of the law, which, I apprehend, 
looks merely to duration of time, can in no way be 
aflfected by those circumstances." It is manifest that the 
rule laid down here, which is practically identical with 
the rule laid down in the Indian Succession Act, may, 
in the hands of erratic testators, give rise to great 
practical difficulty ; for instance, imagine a devise which 
postpones the vesting during the lives of all the persons 
now alive in India or in the whole world ; clearly, it 
would be impracticable to ascertain the period when the 
gift would vest. The point was vigorously pressed by 
counsel in the case just referred to, and, in answer it was 
said : '' When it is asserted that the rule permits the 
vesting to -be postponed during as many lives as can 
be stated, it must be asserted with this qualification, 
namely, that they are not more than will admit of making 
out, by reasonable evidence, at what time the survivor 
ceases to exist. Property may be so limited as to make 
it unalienable during any number of lives, not exceeding 
that to which testimony can be applied to determine 
when the survivor of them drops. "^ Similarly, in the 

' P«r Lord Eldon, 0., 11 Ves., 146. 
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subsequent case of Cadell v. Palmer^^ the House otcadeiiv. 
Lords affirmed the validity of a limitation by way Qi^^^^"^- 
executory devise to take eflfect upon the death of the 
survivor of twenty-eight persons, who were living 
at the death of the testator and of whom seven only 
were to take interests under the devise. The rule 
appears, therefore, to be too firmly established to be 
questioned, and, should any cases of practical diflSculty 
occur, such cases will, no doubt, be put to the usual 
test whether they will or will not tend to a perpetuity, 
by rendering it almost, if not quite impracticable, to 
ascertain the extinction of the lives described, and will 
be avoided or supported accordingly.^ 

The next point which I would ask you to note is 
that a child in the womb of its mother is, for the 
purposes of the rule, considered as in existence. What- 
ever may have been the law in early times, it is a rule 



» (1832) 1 CI. & F., 372. 

• See also Pouonall v. Graham 
(1863), 33 Beav., 242 ; 9 Jur. N. S., 
318, where a testator gave his estate 
in trust for his seven brothers for 
life, and, on the death of the 
survivor, to apply the income for 
the benefit of their children "as 
the law in such cases admits," and 
"after the law admits of no 
further division," to hold the fund 
in trust for the eldest son of A ; 
Lord Romilly, M.R., held that the 
trust for the brother's children 
came to an end twenty-one years 
after the death of the survivor of 
the brothers, and observed : " The 
law would admit this trust for divi- 
sion amongst the children to go on 
as long as any person living at the 
moment of the testator's death 
was in existence, and during 
twenty-one years after the life of 
the longest liver of any person 
then in existence. But it would 
be impossible to ascertain when 
that period would cease, and, if 
it were, all the children of his 



brother would probably be then 
dead, and the gift over would fail 
of taking effect. I am of opinion, 
therefore, that it is impossible so 
to construe it, and that the period 
from which the twenty-one years 
must begin to be calculated is the 
death of the last surviving brother. 
In no other way can effect be given 
to this trust, for the testator might 
have directed it to endure so long 
as any of the children in a charity 
school should live and twenty -one 
years after, but unless he so ex- 
pressed it, it could not be maintain- 
ed, as it would be impossible for the 
trustees to ascertain when the 
trust ceased. The general scope 
and object of the will itself gives 
the explanation. No one contends 
that the trust is to go on until 
the death of everybody in existence 
at the testator's death, and both 
parties have referred to the will 
as being the guide from which the 
period from which the twenty-one 
years is to begin to run, is to be 
ascertained, " 
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Statu* of child generally adopted in matare systems of jurispradence 
in womb. ^j^^j. ^^ child in embryo is to be considered as born, when 
it will be for its benefit so to be considered. It is hardly 
necessary to remind you that the question is not free 
from metaphysical difficulties whatever view you may 
accept on the subject. I have already drawn your atten- 
tion to the favoured position which a child in embryo 
occupies under the Hindu law in respect of succession 
and partition. In the Roman law, also, existence was 
for certain purposes assumed to begin before birth.^ 
Similarly, under the English law, as Sir W. Blackstone' 
puts it, ^' an infant in ventre sa mere is supposed to be 
born for many purposes. It is capable of having a 
legacy, or a surrender of a copyhold estate made to 
it. It may have an estate assigned to it, and it is 
enabled to have an estate limited to its use, and to take 
afterwards by such limitation, as if it were then actually 
born." The Judicial Committee have held that a similar 



* Thus, although upon the 
authority of Ulpian (Dig., 25, 4, 
1. 1): "The fruit of the body 
before it is born is part of the 
mother or the womb," and natural 
capacity for rights begins with the 
birth of men, that is, the com- 
plete separation of a living human 
being from the mother, 'Paul 
points out the ways in which the 
embryo in the mother's womb is 
recognized by law : 

''Attention is bestowed upon 
that which is in the womb, just 
the same as if it had come to 
life, whenever a question arises as 
to the embryo's own privileges, 
although in no way benefiting 
another before it is born." Dig., 

1, 6, 7. 

''Our speaking of him whose 
birth is anticipated as though he 
were in existence, is correct when 
the question is as to his own 
right." Dig., 50, 16, 231. 

*'Th6 ancients paid regard to 



the child in the womb in such 
way that they maintained all 
rights in its favour intact until 
the time of birth, as may be 
seen in the law of inheritance." 
Dig., 5, 4, 3. 

See Markby, § 132; Holland, 
p. 83; Sohm. (LedUe), § 20; 
Savigny, System, §62; Mackeldy 
(Dropsie), § 669 ; Salkowski (Whit- 
field), § 32; Goudsmit (Gould), 
§ 21 ; Thibaut (Lindley). § 103, 
and a valuable note thereon in 
the Appendix by the learned 
translator. Reference may also 
be made to an article in 26 Am. 
Law Rev., 1892, p. 50, where the 
reader will *find* a learned discus- 
sion on the question of the liability 
of a carrier of passengers for in- 
jury to unborn child, in connec- 
tion with a recent Irish case. 
Walker v. G. N. H, Companyy 28 
L. R., Ir., 69. 

* 1 Com., 130. See also Clarke 
V. Clarke (1795), 2 H. Bl., 399, 
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rule IS applicable in this country.' But such a child, Benefitofthird 

11111 i» persons. 

though treated as born when it is for its benefit to be so 
considered, is not ordinarily regarded as born for the 
benefit of third persons ; ' in cases of application of the 
doctrine to questions of remoteness under the English 
law, the principle, however, receives an extension in so- 
far as a child in the womb is considered to be a life in 
being even for the benefit of strangers ; this, indeed, is a 
necessary consequence of the principle that the lives in 
being (including, as we now see, a child in the womb) 
upon the expiry of which the interest may vest under 
the rule of English law, need not in any way be con« 
nected with the ultimate taker of the estate. We have, 
therefore, in reality two rules, first, that every life is to 
be considered as beginning from the time of conception, 
and secondly, that a future interest, to begin when or 
before a person reaches twenty-one (under the English 
law) or eighteen (under the Indian Succession Act)^ is not 



* In Tagore v. Tagore (U72y, 
li. R., I. A., Sup. Vol. 47 (67), after 
pointipg out that in the case of 
gifts under the Hindu law, there 
must be relinquishment by the 
donor in favour of the donee who 
is a sentient person, Mr. Justice 
Willes adds; "By a rule now 
generally adopted in jurisprudence, 
this class would include children 
in embryo, who afterwards come 
into separate existence." 

• See Savigny, System, '§62 (tr. 
Rattigan, p. 9 ; tr. Guenoux, II, 
p. 13), wheie he says : "This fic- 
tion is universally restricted for 
the benefit of the child, and no 
one else ought to be permitted to 
employ it for his own purposes." 

$ee also Voet. Com., Book I, Tit. 
V. § 5 (tr. Buchanan, p. 108), 
where it is pointed out that al- 
though those in the womb are 
considered as born, whenever it is 
for their advantage, this fiction of 
law ceases, if the advantage be 

M, LP 



not to those in the womb, but to 
third persons. 

See further the judgment of 
Lord Chancellor Westbury in 
Blasson v. Blasson (1864), 2 DeG. 
J. & S.. 665; 34 L. J. Ch., 18, 
where it was said ** that the fic- 
tion or indulgence of the law, 
which treats the unborn child as 
actually born, applies only for the 
purpose of enabling the unborn 
child to take a benefit which if 
born it would be entitled to, and 
that it is limited to cases where de 
commodis ipsius partus qucRritur," 

Lord 'Chancellor Hardwicke, 
however, in Wallis v. Hodson 
(1740), 2 Atk., 117, while noticing 
that the Civil Law confined the 
rule to cases in which it was for 
the benefit of the child to be 
considered as born, stated broadly 
the rule to be that such child 
was to be considered living to all 
intents and purposes. 

* See sec. 3. 
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Period of 
gestation. 



too remote, if such person mnst be begotten, though not 
born, within a life in being . at the creation of the 
interest. You must not forget, however, that allowance 
is made for gestation only in cases in which gestation 
actually exists, that is to say, you cannot, unlike the 
period of twenty-one years, count the number of months 
equal to the ordinary or longest periocl of gestation, as a 
term in gross.^ 
Two or thrae I ought to point out to you that cases are conceiv- 

Nation ^may^l^ aW© in which two or even three periods of gestation may 
Allowed. haL\e to be allowed. For instance, assume the devise to 

be to the children of the testator for life, upon their death 
to their children, but should such children all die minors, 
then to A and his heirs. The bequest in favour of A is 
good under the English law, though the testator may 
leave a posthumous child, and sach child again may 
leave a posthumous child ; and, the period of gestation 
is allowed, in each instance, for the benefit of a stranger.^ 
In some cases, a third period of gestation may have to 
be taken into account, but although the question was 
:s,nit/iv.Fan\ raised in Smith v. Farr, which came before Lord Abinger, 
C.B., in 1839, it was left undecided.* Assume the devise 
to be to the children of the testator for their lives, with 
direction for accumulation upon their death till the youngest 
grandchild reaches twenty-one, and then to be divided 
among the grandchildren then living and the issue then 



» Cadell V. Palmer (1832), 1 CI. 
&F., 372 (421). 

• The case of Long v. Blackall 
<1797), 7 T. R., 100, is usually 
referred to as authority for the 
position that two periods of 
gestation may be allowed. No 
question' of a double period of 
gestation, however, arose in that 
case, and what was actually decid- 
ed was that the period of contin- 
gency may begin with the life of 
a, person in the womb. See 2 
Hargi'ave Jurid. Arg., 105; see s^so 
Thellusson v. Woodford (1805), 11 



Ves., 112 (143) ; 8 R. R., 104 (114), 
where Lord Chief Baron Mac- 
donald said : *' V^hat should 
prevent the period of gestation 
being allowed both at the com- 
mencement and termination of 
the suspension, if it should be 
called for? In the singular event 
of both periods being required, 
they should be allovved, as there 
can be no tendency to a per- 
petuity." 

• 3 Y. & C, 328 ; 8 L. J. Ex. Eq., 
46. 
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living of any deceased grandchild. Now, it is quite 
-conceivable that one of the children of the testator, u4, may- 
be posthumons, and such child may die leaving his son A, 
and another son Y ventre sa mere ; again, X may die 
leaving his wife endente^ at such time that the posthu- 
mous son of X may be born after Y reaches twenty-one. 
Here we have clearly five periods, covering a life in being, 
41 period of twenty-one years and three periods of gestation, 
namely, we have (1) the period between the death of the 
testator and the birth of J., (2) the life of -4, (3) the period 
between the death of A and the birth of y, (4) period till 
F attains twenty-one, (5) period between the date when 
F attains twenty-one and the posthumous son of X is born. 
There does not seem to be Jiny reason why the bequest 
to the issue of the deceased grandchild should fail.^ 

It is impossible you could have failed to notice the Distinction 
ruiost striking point of diflFerence between the English and lish^and^indTwi 
Indian rules on the subject, namely, that whereas under ^^^^* 
the English law the additional period allowed after lives 
in being is a term of twenty-one years in gross without 
reference to the infancy of .any J>erson, under the Indian 
statutes, the term is the period of minority of the person 
lo whom, if he attains full age, the thing bequeathed is 
to belong. It is not necessarv for me to deal with this 
.matter at any very great length here, as I have already 
pointed out to you in the second lecture that the decision 
of the House of Lords in Cadell v. P aimer ^^ which settled 
the law in England, was based not so much upon principle, 



• Lewis in his work on Per- 
petuities (p. 726) took this view, but 
in his supplement (p. 22) doubted 
the correctness of this conclusion, 
on the ground that, so far as the 
grandchildren wei*e concerned, the 
period of gcstatlbn of the great- 
.grandchildren was a term in gross, 
and, so far as the great-grand- 
children 'were concerned, the 
peiiod of gestation of the grand- 
•<;hildren was a term in gross. But, 
418 Prof. Gray acutely points out, 



this seem« immaterial, the period 
of gestation, though allowed only 
when it actually exists, is allowed 
even for the benefit of persons 
other than the child in the womb 
(Gray, 157). Contrast the provi- 
sions of the Indian Succession Act 
under which the additional period 
allowed after lives in being is not 
only dependent on minority, but 
is allowed only for the benefit of 
the infant who takes. 
• 1 CI. ft F., .372. 
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as upon the earlier decisions on the subject. Indeed, LordF 
Brougham himself who delivered the opinion in Cadell v^ 
PalnieVy in the House of Lords, subsequently pointed out 
in more than one case* that the decision in that case- 
sanctioned an extension of the rule against perpetuities 
which was illogical and could not be justified on principle.^ 
Period from The ucxt principle to which I desire to draw your 
lowed by ruio attention is that the period from which the time allowed 
^^^' by the rule begins to run, is calculated, when the 

limitations are created by deed from its date, and when 
by will from the death of the testator. IndeeJ, it is- 
surprising that anybody could ever have supposed that the 
question of remoteness was to be determined with reference- 
to the state of things at the date of the will and not at the- 
death of the testator. I need hardly point out that the two- 
views may lead to very different results ; for example, take^ 
the devise to be to those children of A, a living person who 
attains the age of twenty-five. If the testator dies before- 
A^ the bequest is bad for remoteness, as A may have a child 
born after the death of the testator ; on the other hand,, 
if A dies before the testator, and the period is taken» 
to run from the death of the testator, the bequest is 
good, as it must take effect if at all, during the lives 
of the children of A, none of whom can be non- 
existent at the death of the testator.® The rule, as I have 



* Thus in Tollemachev. Coventry 
(1834). 2 CI. & F., 611 (624), Lord 
Brougham said with reference to 
the principle laid down in Cadell 
V. Palmer, that it was " a principle 
undoubtedly repugnant to the 
original grounds of the rule, but 
adopted in conformity with 
decisions of an old date and with 
the general understanding and 
practice of the profession.'* See 
also Fhipps V. Ackers (1842), 9 CI. 
& F., 583 (598); Dungannon v. 
Smith (1846), 12 CI. & F., 546(629) ; 
and Cole v. Sexoell (1848), 2 H. L. C, 
186 (233), where it is said that the 
extension was due to a mistake 



which had crept in by degrees. 
See pp. 41, 76, ante, 

• The English rule, however, 
appears to have been adopted in* 
America. See Stimson, American. 
Statute Law, Vol. I, p. 179. 

* It must not be forgotten that 
under the English law, althouglv 
property is limited so as not to 
vest until after the expiration of 
twenty-one years, it will not be 
void on account of remoteness, if 
the limitation be to persons living 
at the testator's death, for the 
vesting will be within the periods 
of a life in being. See Lachlan v.. 
Reynolds (1862), 9 Hare, 796. 
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stated it, is now well-settled and amply supported by 
-authority.^ 

I have already pointed out to you that an interest is interest need 
-not bad for remoteness, if it begins, within the limits within limits 
laid down in the rule ; it is hardly necessary to point out ^ ^ ®' 
•that it need not also terminate within the same limits. 
There are, however, dict-a of two eminent Judges and 
■an express decision in which the contrary opinion was 
maintained.* This, however, can no longer be regarded 
413 good law, and it must be taken to be settled under the 
English law that an estate can be limited to an unborn 
person for life, whether there be a gift over or not, and Sir 
George Jessel, M. R., upon a review of all the authorities 
on the subject, said in a recent case :* "It never was 



* See for instance Soudaminee 
Dossee v. Jogetth Chunder Dutt 
K1877), I. L. R., 2 Cal., 202 (268), 
where Pontifex, J., said : "The 
•question (of remoteness) is to be 
•considered according to the state 
of circumstances at the period of 
the testator's death, and not mere- 
ly according to the state of cir- 
oumstances at the date of the 
will." Dangannon v. Smtth ( 18i6) , 
12 01. & F., 546 (574); Cattlin 
V. B/oio»(l853), II Hare, 372 (382) ; 
Vanderplank v. King{\^^), 3 Hare, 
1 ; HcUe v. HaU (1876). 3 Ch. D., 
•643, where Jessel, M. R., says : 
'''The doctrine on the subject is 
4]erfectly well settled. A will 
-takes etfect at the death of the 
testator, and any gift made by it 
>is void for remoteness if it does 
aiot necessarily take effect within 
21 years from the termination of 
any life then in being." See 
In re Dawson (1883), 39 Gh. D. , 155 ; 
Tregonufell v. Sydenham (1814-15), 
^ Dow., 194 (215) ; IbbeUon v. Ibbet- 
son (1840), to Sim., 515 ; Faulkner v. 
DanUl (1843), 3 Haro 216 ; WUliamg 
nr. Teale (1847), 6 Hare, 251 ; Peard 
9. Kekewich {\So2U 16 Beav., 173; 
JSouthern v. Wollaston (1852), 16 



Beav., 166, 276; Monypenny v. 
Bering (1852), 2 DeG. M.. & G. 
145. See also Harris v. Davis 
(1844), 1 Coll., 416; Andrew v. 
Andrew (1845), 1 Coll., 690 ; /n re 
Bye (1852), 10 Hare, 112 ; Gee v. 
Liddell (1866), 2 Eq., 341 ; 35 Beav., 
631. 

' BuIIer, J., in Robinson v. 
Hardcastle (178S), 2 T. R., 241; 
Sir John Leach, V.O., in Deerhurst 
V. SL Albans (lb20), 5 Mad., 232; 
Hayes v. Hayes (1828), 4 Buss., 
311. 

• Hampton v. Holman (1877), 5 
Ch. D., 183. See also WUliams v. 
Teale f 6 Hare, 239 ; 1 Jarman, 
243. Cf. Cattlin v. ^roiwi (1853), 
11 Hare. 372 (376) ; Oooch v. Gooch 
(1851), 14 Bea.v., 565 ; Evans v. 
Walker (1876). 3 Ch. D., 211; 
Me Roberts (188 J), 19 Ch. D., 
520. 

It is obvious that as an estate 
for life is good if it begins within 
the required limits ; so a term for 
yeai's beginning within those 
limits is likewise valid. For 
instance, a devise for a term for 
twenty-five years to begin on the 
death of a person living at the 
death of the testator is good. 
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law that the remainder must vest in interest at the- 
Life interest same time. You miorht always give a life interest to an 

m favour of an ^ ° . 

uftborn person, unoorn person being a child of a person in being, and, 
it did not matter what the gift over was after the death 
of such unborn child ; it did not affect his interest." 
It seems to me that the statement that a life interest in 
favour of kn unborn person is bad as tending to a perpe- 
tuity, is based on a confusion of ideas ; it is one thing to 
say that property cannot be made inalienable, and a quite 
different thing to say that future interests cannot be 
created to vest beyond the limits fixed by the rule against- 
perpetuities, and a bequest may be perfectly good 
according to one principle and bad according to the other ; 
to be operative, however, it must satisfy both the rules, 
which, though distinct, jointly operate to prevent the tying 
up of estates. I need add only that when there is a good 
absolute gift and the settlor or testator goes on in an 
additional clause to modify the gift, and by modifying it 
makes it in part too remote, the modification is entirely 
rejected, and the original gift stands. This, however, we 
shall discuss in detail later on. 

Limitation ^ question of some nicety has been raised in England 

of a present ^ ... . 

life estate. whether any limitation of a present life estate or of a 
present term of not more than twenty-one years, can be 
void for remoteness ; the same question, of course, may 
be raised in this country, at any rate, in respect of the 
validity of the limitation of a life estate. The answer 
seems obvious that such a limitation cannot be bad, though 
there may in some cases be an apparent breach of the 
rule against perpetuities. Consider, for instance, the 
devise to be of an estate for the life of Ay to such of 
the children of X as attain twenty-two, and if none of 
them reach twenty-two, to Fand his heirs ; here the devise 
to Fmust take effect, if at all, within the lifetime of A^. 
and should, therefore, be regarded as valid. The only 



although followed by a limitation Gooding (1856), 21 Beav., 478 ; i 
bad for remoteness. See Read v. DeG. M. & G., 510. 
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direcfc authority upon the point I am aware of, is the case 

of Low V. Burron^^ where the testator, being seised of an Low v. Bimvn. 

estate for three lives, devised it to his daughter for life, 

remainder to her issue male, and remainder to L^ Lord 

(chancellor Talbot, in holding the bequest to L good, 

observed : " Here can be no danger of a perpetuity ; for all 

these estates will determine on the expiration of the three 

lives. So, if instead of three, there had been twenty 

lives, all spending at the same time, all the candles lighted 

up at once, it would have been good, for in effect, it is only 

for one life, namely, that which shall happen to be the 

survivor." Similarly in Harris v. Davis^^ where a question Ha^-Hs v. 

arose as to the remoteness of a bequest of leaseholds, ^^*' 

Vice-Ohancellor Shadwell, in deciding against the validity 

of the gift, expressly proceeded upon the assumption that 

the leaseholds had more than twenty-one years to run and 

were not for lives. In other words, if the bequest is of a 

leasehold for twenty years to the first son of -4, a bachelor, 

who may attain twenty-five, when we hold that the 

limitation is good, we practically give the same effect 

to it as if the proviso were added *' in case such son of A 

shall attain twenty-five within twenty years from the date 

of the limitation.'- ' It cannot be said, however, that such 

a proviso can always be implied, for it has been said that 

the question is rather one of expression than of intention.* 

You will see, therefore, that the matter is not always free 

from doubt and difficulty, which may, in some instances,. 

be increased by the fact that the lease may be renewable. 

Consider, for instance, the case of a lease which contains 

a covenant for perpetual renewal by the lessor ; the 

validity of such a covenant, if the entire control thereof 

be in the hands of persons who have vested interests 

» (1734), 3 P. Wms., 262. Of. 7Ch. Ap., 364, no suggestion was 

Love V. Wyndham (1670), 2 Ch. made that the rule as to remote- 

R., 14 ; King v. Cotton (1732), 2 ness could in any way affect the 

P. Wms., 674 at 676. case* 

• (1844), 1 Coll., 416; 9 Jur., * P^ Sir George Jessel, M. R.,. 

O. S., 269. in MUes v. Harford (1879), 12 Ch^ 

» This possibly explains why in D., 691 (702). 
JSrmp V. S. E, B, Co. (1872), L. R., 
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Renewal of 
Jeases. 



Nature of 
contingency. 



under the lease, is beyond question.^ But if the right of 
renewal is not within the control of those who have vested 
interests nnder the lease, and if the interest of the person 
who has the absolute control, may not vest within the 
limits prescribed by the rule against perpetuities, it seems 
to be clear that the limitation to such person is bad.^ 
Hence, if the devise be of a life-estate or of a term of 
years with a covenant for perpetual renewal, to A for 
life, on his death to his (unborn) children and their heirs, 
but if all such children die under twenty-five, to C and 
his heirs, the devise to C is bad.^ 

You may perhaps be surprised that I have not yet 
directed your attention to a topic which occupies a 
prominent position in some treatises on the law of perpe- 
tuities, I mean the question of the nature of the contin- 
gency on which a future interest may be conditioned.* Of 
course, such contingencies are infinite in number and 
character ; but there is one which has occasioned a good 
deal of controversy, namely, when the contingency is 
failure of issue. It has been disputed, sometimes very 
warmly, whether, when a bequest is made contingent upon 
the failure of A^s issue, an indefinite failure of A^s issue 
or a failure at A^s death is intended. You will see that 
the question of construction may be of the greatest 






• See Hare v. Surges (1857), 4 K. 
A. J., 45 ; 27 L. J. Ch., 86 ; Meller 
y. Stanley (1861), 2 DeG. J. & S., 
182. 

• In London and S, IT. JB. Co. v. 
Qomm (1882), 2U Oh. D., 662 (579), 
there is an observation by Sir 
George Jessel, M. B., that the 
rule recognising the validity of a 
covenant to renew a lease at the 
end of forty or fifty years, as also 
of a covenant to grant a renewed 
lease containing a similar cove- ' 
nant for renewal, is an exception 
to the rule against pei'petuities. 
But this seems hardly necessary, 
for, as pointed out by the Master 
of the Bolls himself in Moore v. 
Cleneh (1875), 1 Ch. D., 447 (452), 



the covenant for I'enewal creates an 
equitable estate from the time of 
its execution, and is part of the 
lessee's present interest. The 
right which the present possessor 
of land has to continue or to drop 
his possession, is not a right sub- 
ject to a condition precedent. 
See also Challis' Real Property 
(1892), p. 176. Of. BatnasanU v. 
Chinnan (1901), I. L. B., 24 Mad., 
449 (469). 

* So held by Lord Justices Knight 
Bruce and Turner in Hope v. 
Corpn, of Gloucester (1855), 7 DeG. 
M. & G., 616 ; 25 L. J. Ch., 145. 

^ The cases will be found col- 
lected and discussed in Lewis on 
Perpetuities, pp. 174-407, suppl. 
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practical importance, as the bequest may sometimes be Failure of 
bad for remoteness if it is intended that the gift over shall 
take eflfect whenever A^s issue becomes extinct, even in 
the remotest generation, whereas, the bequest may be 
good if the gift over is intended to take eflfect only if A 
has no children living at his death. The cases upon the 
point are numerous, and not always easy to reconcile ; 
i do not intend, however, to deal with the matter here, 
for, in the first place, I see no reason why technical and 
often highly artificial rules of construction adopted in the 
English Courts should be imported into this country ;^ 
and, secondly, even if the rules were a[)plicable, the 
proper place to discuss them would be a treatise on 
the construction of wills. Such a discussion would be 
wholly out of place in a work on perpetuities, for there 
can be no doubt how the Rule against Perjyetuities applies 
to bequests either on definite or on indefinite failure of 



issue.' 



pp. 68-96 ; Marsden on Perpetui- 
ties, pp. 182-205; Hawkins on 
Wills, Chap. 17 ; Jarraan on Wills, 
Chap. 41; Theobald on Wills, 
Chap. 42 ; Underhill on Interpre- 
tation of Wills and Settlements, 
p. 167. Tudor, L. C, Real Pro- 
perty, Forth V. Chapman (1719) ; 
and notes thereon, pp. 371— 381, 
Cf« Indian Succession Act, sec. 
Ill, must, (6) : " A legacy is be- 
queathed to A, and in case of his 
death without children, to B, If 
ji survives the testator or dies in 
his lifetime leaving a child, the 
legacy to B does not take effect.'* 
See Nar€ndra Nath Sircar v. Ka- 
maWasini Don (1896), L. R, 23 I. 
A., 18 ; RamjmDan Lai v. IkUkoer 
•(1897), I. L. R., 24 Cal., 406; 
Monohur v. Kasistoar (1897), 3 
<j. W. N., 478. In Soorjotnot^s 
Dossee v. Denobundhoo Mullick 
(1857) (6 Moore I. A., 526), 
which wa« decided before the 
Indian Succession Act was passed. 



such a bequest was held to mean 
that if A should die, whether 
before or after the death of the 
testator, without leaving a child, 
the gift over would take effect, and 
the legacy vest in B ; this seems 
to accord with the English cases ; 
see Edvcarda v. Edicardt (1852), 
15Beav., 363; Allen v. Farthing 
(1816),2 Jarman,1596; 2Mad.,310. 
See also Phillips and Trevelyan 
on Hindu Wills, pp. 78, 306. 

' See an instructive article in 8 
Jurist, Part II, pp. 261, 1-73, where 
it is pointed out that an estate for 
years with a perpetual covenant 
for renewal is, so far as questions 
of remoteness are concerned, sub- 
stantially a fee, and as such it is 
regarded. 

• In the case of Narendra Nath 
Sirkar v. Kanml Basini DaH (1896), 
%^ I. A. 18 W) ; I. L. R., 23 Cal., 
563, the Judicial Committee 
observed: — •*To search and sift 
the cases on wills which cumber. 
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Effect of fail- 
ure of prior 
limitation 
upon subse-. 
quent limita- 
tion. 



1 have now explained to you the scope of the Ralo 
against Perpetuities, and the principles which regulate 
its application. I purpose to conclude this lecture with 
a discussion of the important question how a subsequent 
limitation is affected by the failure of a prior limitation 
which is tainted with the vice of remoteness. The law 
on the subject is thus laid down in sec. 103 of the Indian 
Succession Act : 

'* When a bequest is void by reason of any of the rules 
contained in the three last preceding sections/ any 
bequest contained in the same will, and intended to take 
effect after or upon failure of such prior bequest, is^ 
also void.'' 

There are two illustrations added to this section : 

'* (a) A fund is bequeathed to A for his life, and 
after his death to such of his sons as shall first 
attain the age of twenty- five, for his life, and 
after the decease of such son to B. J. and B 
survive the testator. The bequest to B is in- 
tended to take effect after the bequest to such 
of the sons of A as shall first attain the age of 
twenty-five, which bequest is void under sec. 
101. The bequest to B is void. 

(6) A fund is bequeathed to A for his life, and,, 
after his death, to such of his sons as shall first 
attain the age of twenty-five, and, if no son of 
A shall attain that age, to B, A and B survive^ 
the testator. The bequest to B is intended to 
take effect upon failure of the bequest to such 



our English Law Reports, iu 
order to understand and interpret 
wUls of people, speaking a different 
tongue, trained in different habits 
of thought, and brought up under 
different conditions of life, seems 
absurd. In the subordinate 
Courts of India, such a practice, 
if permitted, would encourage 



litigation and lead to idle and 
endless arguments.** 

* Of these, sec. 101 contains the 
Rule against Perpetuity. This 
section, so far as it goes, expresses 
the law applicable to all wills of 
Hindus ; see Anandrao v. Adminis- 
tralor- Geneial (1895), I. L. R., 20 
Bom., 450. 
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of A^8 sons as shall first attain the age of 
twenty-five, which bequest is void under sec. 
101. The bequest to B is void.''^ 

The principles laid down here appear to be substanti- Limitations 
ally in accord with English law by which, as a general upon void 

y -i**ii* nil • T««ii* 'ji*' limitations. 

rule, hmitations loUowmg upon limitations void tor 
perpetuity are themselves void, whether within the 
line of perpetuity or not. Thus, in one of the early 
cases on the subject,^ there was a disposition to the Proctor v. 
first son of A^ who should be bred a clergyman, and ^^^^^J 
should be in holy orders ; and, if A should have no 
such son, then over ; and, there was no son. As the 
son could not take holy orders till the age of twenty-four, 
tlie limitation as it stood was too remote ; but, it was 
argued, not without reason, that the limitation over 
embraced two events, namely, there being no son, and 
that, being a son, he did not take holy orders, and 
that the first was good. The Court, however, held 
that they could not divide the contingency, that the devise 
to the son was void by reason of the uncertainty of the 
time when he would take holy orders, and that the devise 
over w^as also void as " there was no instance in which a 
limitation after a prior devise, which was void from the 
contingency being too remote, had been let in to take 



* This illustration appears to 
be based on the case of In re 
Thatcher's Trusts (1859), 26 Beav., 
S65, where Sir John Romilly, M.R., 
observed:. *'Tho distinctions on 
this subject are weU defined, al- 
though they may not be in every 
case susceptible of a ready appli- 
cation to the particular vrords of 
a will. On the one hand, it is 
clearly settled, that if there be 
two alternative limitations, one 
branch of which is too remote, 
and the other of which is capable 
of taking effect, the Court will 
disregard the invalid limitation, 
and give effect to that which is 
legal. Longhead v. Phalps XVJIQ), 



2 Sir \V. BL, 704, is an instance 
of this distinction which rests on 
sound and settled rules of construc- 
tion. On the other hand, if the 
limitations are ulterior to or 
expectant upon limitations which 
are too remote, they are void also,, 
although made to a person in 
existence at the date of the will. 
The cases of Beard v. Westcott 
(1810), 5 Barn. & Aid., 801; and 
Monypenny v. Bering (1852), 2 De 
G. M. & G., 145, are instances of 
the second class of cases." 

* Proctor v. Bishop of Bath and 
Wells (17fc'4), 2 H. BL, 35S ; 3 B. R.,. 
417. 
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effect, but the contrary was expressly decided in the 
Hoase of Lords in the case of Tlie Earl of Chdham v. 
I'othilV^^ The next case which you may usefully con- 
Beard V. Weit' gider is Beavd V. Westcott^ which engaged the attention 
of the Court of Common Pleas, the Court of King's 
Bench and the Court of Chancery successively, and 
which has been much criticized and explained. In 
that case, successive life estates were given by the 
testator to a grandson and his unborn issue, which 
were clearly void beyond the first son ; then followed 
the disposition : ^^ And in case there shall be no 
issue male of the grandson, nor issue of such issue male 
at the time of his death, or in case there shall be such 
issue male at that time, and they shall all die before they 
shall respectively attain their respective ages of twenty- 
one years, without lawful issue male, the estate to go 
over." The Judges of the Court of Common Pleas, to 
whom the case was sent, were of opinion that the gifts 
after the gift to the unborn son of the grandson were void, 
but that if the event mentioned happened, the event being 
within the legal limits, the gift over would bike effect. 
The case was subsequently sent to the Court of King's 
Bench, where the Judges held that the gift over was void, 
not because it was not within the line of perpetuity, but 
upon the express ground that the limitations over were 
never intended to tiike effect unless the previous persons 
would, if they had been living, have been capable of 
enjoying the estate, and that the testator did not intend 
that the estate should wait for persons to take on a given 
event, where the person to take was actually in existence, 
but could not take. This view was subsequently affirmed 
by Lord Chancellor Eldon. This important decision 



* (1771), 7 Brown P. C, 453. See R. R., 157, which, however, is too 

Cambridge v. Rous (1802), 8 Ves., imperfectly reported tj justify 

24; 6 R. R., 199, where the same any certain inference, 

piinciple is laid down by Sir W. « (1810-1822) 5 Barn. & Aid., 

Oi*ant, M. R. ^«0 also $om«rtn//« V. 807; 5 Tannt., SaS: Turn. & 

LethhrMge (UOi), 6 T. R., 213 ; 3 Russ., 25 ; 24 R. R., 653. 
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was discussed and explained by Lord St. Leonards^ Momf^iemn/ v. 

in Monypenwj v. Dering^^ where the rule was laid down 

to be that '* where there is a gift over, which is void 

far perpetuity, and, a subsequent independent clause on 

the gift over, which is within the line of perpetuity, you 

cannot take under the independent clause, unless you can 

shew that it will accord and dovetail in with the previous 

limitations."* This you must take along with the primary 

rule that where a devise is void for remoteness, all 

limitiitions dependent or expectant on such remote 

devise are not accelerated but fall with it,* the reason 

for which is stated in a recent case to be "that the 

persons entitled under the subsequent limitation are not 

intended to take unless and until the prior limitation is 



' The case of Beard v. Westcott 
had been argued by him when at 
the bar, in support of the view 
which ultimately prevailed, 

• (1852) 2 DeG. M. & G., 182; 
22 L. J. Oh., 313. In this case 
Lord St. Leonards says that 
the Court of King's Bench held 
the gift over in BMrd v. Westeott, 
void, "not because it was not 
within the line of perpetaity, 
but expressly on the ground I 
have adverted to, namely, that 
that limitation over was never 
intended by the testator to take 
effect, unless the persons whom 
he intended to take under the 
previous limitation would, if they 
had been alive, have been capable 
of enjoying the est-ate, and that 
he did not intend that the estate 
should wait for persons to take in 
a given event, where the person to 
take was act'Jinlly in existence but 
could not take : aiul Lord Eldon 
aflii*raed that decision." Professor 
Gray observes upon this passage 
that the imputation of such an 
intent to a tt^stator seems unwar- 
ranted. Taking the bequest to be 
personalty bequeathed to A and 
if A dies without issue to B, and 



if B dies without issue then to C 
for life, suppose the testator had 
been told, " your bequest to B is 
bad ; but if in fact A and B both 
die befoi*e C without issue, would 
you like C to take? There is no 
legal objection to his doing so, 
should you wish it," what reason 
is there to suppose that the testa- 
tor would have answered it in the 
negative ? It is not as if G would 
step into B^s place and take what 
the testator meant B to have, for 
C is to have nothing until B has 
died without issue. The intention 
arbitrarily attributed to the 
testator is perhaps directly the 
opposite of the probable intention 
(Gray, p. 182). 

• See also Taylor v. FrobUlur 
(1852), 5 DeG. &Sm., 191. 

 See Rohinnon v. Hardcastle 
(1788), 2 T. R., 241 ; 1 R R., 467, 
where Buller, J., says : " If a sub- 
sequent limitation depended upon 
a prior estate which was void, the 
subsequent one must fall together 
with it. If Indeed the subsequent 
limitation was not dependent upon 
the other, it might then take 
place notwithstanding the first 
was bad." 
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'Separable and 
alternative 

£\fU. 



exhausted, and as the prior limitation, which is void for 
remoteness can never come into operation, mach less be 
exhausted, it is impossible to give effect to the intention 
of the settlor in favour of the beneficiaries under the 
subsequent limitation."' 

From what I have said, yon will have seen that 
where property is given over on an event involving 
several contingencies, although the gift over cannot be 
split up into as many gifts over as there are possible events, 
with a view to sustain the gift over whenever the actual 
event falls within the limits of the rule against perpetui- 
ties, yet if the testator has himself separated the gift so as 
to make it take effect on the happening of any one of several 
alternative events, and the event which actually happens is 
not too remote, the gift over is good. In other words, when 
the gift over is to arise on an alternative event, one branch 
of which is within, and the other is hot within the 
prescribed limits, the Court will disregard the invalid 
limitation and give effect to that which is legal. To take 
one illustration, in Longhead v. Phelps,^ a trust of a term 
to arise on a contingency, that A and B should die without 
leaving issue male, or that such issue male should die 
without issue, was held to be too remote in one event, 
and good in the other event ; but, as the latter event 
actually happened, the trust was declared valid without 
reference to the other contingency. Whether, however, 
xk particular limitation is divisible or not, has been held 
to be a question of expression, and the principle of the 
rule was thus explained by Sir George Jessel, M.R., in 
a recent case ^ : 






' In re Abbott; Peacock v. Ftni/otU 
<1892), 1893, 1 Ch., 54, tier Sterling, 
J. See also Williamson v. Farwell 
(1887), 35 Ch. D., 128. 

• (1770) 2 Sir W. Bl., 704. See 
<^oring v. i/otwirrf (1849), 16 Sim., 
395 ; 18 L. J. Ch., 105, where the 
bequest was to the testator's eldest 
gi*andson for life, with remainder 
to his children who should attain 



twenty-five, but if he should die 
without children living at his 
death.then to the other grandsons ; 
the eldest grandson died without 
issue, and the gift pver was held 
valid. 

• MUes V. Harford (IS79), 12 Ch. 
D., 691. See In re Harvey; Peek 
V. Savory (1888), 39 Ch. D., 289, 
where the gift over was construed. 
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"If you have an expression giving over an estoLte Miles y. 
on one event, and that event will include another event ^ ^' * 
which itself would be within the limit of the rule against 
perpetuities, you cannot split the expression so as to say 
if the event occurs which is within the limit, the estate 
shall go over, although^ if that event does not occur, 
the gift over is void for remoteness. In other words, 
you are bound to take the expression as you find it, 
4ind, if giving the proper interpretation to that expres- 
sion, the event may transgress the limit, then the gift 
-over is void. What I have said is hardlv intelligible 
without an illustration. On a gift to A for life with a 
gift over in case he shall have no son who shall attain 
the age of twenty-five years, the gift over is void for 
.remoteness. On a gift to A for life with a gift over 
if he shall have no son who shall take priest's orders in 
the Church of England, the gift over is void for remote- 
ness ; but a gift superadded ' or if he shall have no son ' 
is valid, and takes effect if he has no son ; yet both 
these events are included in the other event, because a 
man who has no son certainly never has a son who attains 
twenty-five or takes priest's orders in the Church of 
England, still the alternative event will take efifect 
Jbecause that is the expression. The testator, in addi- 
tion to his expression of a gift over, has also expressed 
another gift over on another event although included 
in the first event ; but the same judges who have held 
that the second gift over will take eflfect where it is 
expressed, have held that it will not take effect if it is 
not expressed, that is, if it is really a gift over on 



not as a gift in the alternative on 
the happening of either of two dis- 
tinct events, but as a single gift 
over on one event involving two 
things, and it was held that the 
'Coart could not ^separate the gift 
.which had not been separated by 
the devisor. If the testator has 
^epai-ated the gift so as to make it 
^ke effect on the happening of 



either of two events, the validity 
of the limitation over will depend 
upon the event ; see Crompe v. 
Ban-ow (1799), 4 Ves., 681 ; Leaks 
V. Robinson (1817), 2 Mer., 3a3 ; 
Cambridge v. Rous (1802), 8 Ves., 
12 ; Minter v. Wraith (1842), 13 
Sim., 52 ; Cambridge v. Rous (1858), 
25 Beav., 409. 
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Wvisibie limi- the death before attaining twenty-five or taking priest's 
orders, althoagh, of course, it must include the case 
of tliere being no son. That is what they mean by 
splitting ; they will not split the expression by dividing 
the two events, but when they find two expressions they 
give eflfect to both of them as if you had struck the 
other out of the will. That shows it is really a question 
of words and not an ascertainment of a general intent, 
because there is no doubt, that the man who says that the 
estate is to go over if A has no son who attains twenty- 
five, means it to go over if he has no son at all ; it is, as 
I said before, because he has not expressed the events 
separately, and for no other reason. That is my view of 
the authorities. This is a question of authorities." 

In spite of thi^ lucid exposition of the law, you will 
find, however, that it is by no means easy to reconcile 
the cases on the point, in some of which the limitations 
have been held to be indivisibfe, while in others the 
Courts have managed to discover a sufficient expression 
of intention that the limitation should take effect in the 
alternative.* The difficulty has been further increased by 
the fact that in some cases^ where the testator had not 
himself separated the gift, the Oourts have held that if 
the gift can be separated so as to take effect in one event 
as a contingent remainder, and in another as an execu- 
tory devise, and the event on which the remainder is 
limited occurs, the gift is valid. The whole subject, 
however, was examined afresh in a recent case^ bv 



' Contrast, for instance, Burley 
V. Evelyn (1848), 16 Sim., 290, with 
Williams v. Lemis (1859), 6 H. L. 
C, 1013; 28 L. J. Ch., 505 ; and 
see Dungannon v. Smith (1846), 12 
CI. & F., 646(625), where Lord 
ChanceUor Lyndharat said that he 
woald not lend himself " to the 
process of altering the frame of a 
will and the phraseology of a will, 
for the purpose of filming as it 
were a new will, in order to put a 
construction upon it to ohviate 



the difficulties .arising out of the 
law against perpetuities." 

' In re Bence, Smith v. Betiae 
(1891), 3Ch., 242. The decision 
in Eoers v. ChcUlis was explain- 
ed as having proceeded on the 
application of the well-known 
principle that a limitation shall, if 
and, when, and so far as possible, 
be construed as a remainder rather 
than as an executory devise, to 
dispositions so expressed as to 
sever the remainders from the 
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Lord Justice Fry, who held that there was no authority in 
support of the broad proposition that the terms of a gift 
over can be split up into as many separate gifts over as 
there are possible events, and that whenever the actual 
event falls within the limits of perpetuity, the gift over 
is good and whenever it falls beyond the limit, it is 
bad.^ 

The rule, as I have explained it with regard to the Tagwe 
effect of a prior remote limitation upon subsequent limi- Tagwe. 
tations, was applied by the Judicial Committee to a well- 
known case from India, which arose before the provisions 
of the Indian Succession Act had been made appli- 



executory deyises. The correct- 
ness of the decision in Watson v. 
Young (1885), 28 Gh. D., 436, 
where the gift had been analysed 
into two distinct alternative gifts, 
was doubted. 

• See Bv(srs v. ChaUU (1859), 7 
H. L. C, 531 ; 29 L. J. Q. B., 121, 
where it was held that though 
a gift over may, as to one alterna- 
tive, operate as an executory 
devise, it will not necessarily do 
80 as to another, and if the second 
is that which in fact occurs, the 
gift may be treated as a good con- 
tingent remainder ; the invalidity 
of one alternative does not neces- 
sarily defeat the other. See the 
same case, in its earlier stages, 
in 18 Q. B., 224; 20 L. J. Q. 
B., 113; 21 L. J. Q. B., 227. 
This case is sometimes erroneous- 
ly relied upon as authority for 
the position, that when a gift over 
is to take effect, not only on 
children failing to reach a remote 
date, but also on such children 
never being bom, the latter is 
good though the former is not, 
although both are included in one 
expression. What was really 
decided in the case, was that when 
a gift over would, apart from the 
rule against perpetuities, take 
effect under certain circumstances 

M, LP 



as a remainder and under other 
circumstances as an executory 
devise, and in case it took effect as 
a remainder, would not be obnox- 
ious to the rule, then if in fact, it ^^^,.^ 
does take effect as a remainder, it v. 
wiU be good, although, if it had Ckallu. 
taken effect as an executory devise 
it might have done so at a remote 
period. Where, therefore, the pro- 
perty in question is personalty 
or an equitable interest in realty 
or where there is no preceding 
estate at all, so that the gift over 
cannot be a remainder and is an 
executory devise, in either event the 
principle of Eve^*8 v. ChcUlis does 
not apply. See Watson v. Watson 
(1900), 1901, 1 Ch., 482, where 
Lord Alverstone, C. J., observed : 
" The decision in Evers v. Challis 
rests ou the substantial distinction 
between a contingent remainder 
and an executory devise. In the 
case of a contingent remainder, 
one has, at the date when the 
gift should take effect in pos- 
session, to ascertain the facts and Watsoti 
then decide whether the gift takes v. 
effect or not ; whereas in the case l^«'^o'^' 
of an executory devise, one has, 
at the death of the testator, to 
ascertain from the will, whom the 
class includes, and if the class so 
determined includes objects who 

8 
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cable to Hindus by the Hindu Wills Act. In Tagore v. 
Tagore^ you will remember the testator attempted to create 
estates in tail male, descendible according to the law of 
primogeniture, in each of three lines successively ; these 
were held void by the Privy Council on the ground that 
no man can be allowed to create a new form of estate or 



may not be ascertained within the 
limit of time allowed by the law 
against perpetuities, then the 
devise fails." Rigby, L. J. , agreed 
that the decision in Evers v. ChaHis 
depended upon the essential, not 
the accidental difference between 
a contingent i*emainder and an 
executory devise. The learned 
Judges accordingly overruled the 
contention, that the gift under 
consideration could be split into 
as many separate gifts as there 
were possible events, so that when- 
ever the actual event fell within 
the limits of perpetuity, the gift 
over would be good and whenever 
it fell beyond the limit, the gift 
would be bad. 

» <1872) L. R., I. A., Sup. Vol., 
47. The scheme of the will was 
shortly as follows :— 

(1) To J' for life. (2) To his eldest 
son born during the testator's 
lifetime for life. (3) In strict 
settlement upon the first and other 
sons of such eldest son successively 
in tail male. (4) Similar limita- 
tions for life and in tail male upon 
the other sons of J, bom in the 
testator's life time, and their sons 
successively. (5) Limitations in 
tail male upon the sons of J, born 
after the testator's death. (6) Af- 
ter the " failure or determination" 
of the uses and estates herein- 
before limited, to S for life. (7) 
Like limitations for the sons of S 
and their sons as for the sons of 
J» (8) Like limitations in favour 
of the sons of L and their sons in 
tail male, as for the sons of J. 



The only persons in existence at 
the death of the testator were J, 
{Sf, P, a son of 'S', and G a 
grandson of X. The attempt to 
create estates in tail male failed, 
as such estates are unknown and 
repugnant to Hindu law ; the 
limitations in clauses 2, 8, 4, 5 also 
failed as the donees were not in 
existence at the death of the tes- 
tator and took nothing under the 
Hindu law. The question, there- 
fore, arose whether upon the ter- 
mination of the life estate in 
clause 1, the bequest in clause 6 to 
S, who was competent to take as a 
donee, could immediately take 
effect. This was answered in the 
negative by the Privy Council. 

See also Soudaminey v. Jogesh 
Chunder (1877), I. L. R., 2 Cal. 
262; Javerbai v. Kalibai (1890), 
I. L. R., 15 Bom., 326, (1891), L L., 
R., 16 Bom., 497, in which latter 
case, a devise over in default of 
male issue was treated as an 
alternative gift, and consequently 
valid. Cf. Raikishori Dasi v. 
Debmdra Nath Sarkar (1887), I. 
L. R., 15 Cal., 409; 15 I. A. 37, 
where the Judicial Committee 
held that there were two intentions 
wholly separable, the second not 
depending upon the first, and that 
it was possible to give effect to the 
first intention without entering 
into the question, whether the 
second intention was one, to which 
the law could or could not allow 
effect. See also Okhoymoney Datd 
v. Nilmoney MuUick (1887), I. L. 
R., 15 Cal., 282, where Wilson, J„ 
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ralter the liae of succession allowed by law. The question, Tagort 
4iherefore, arose whether the interests which were attempted Tagort. 
ito be created subsequent to the first valid estate, also 
failed by reason of the avoidance and rejection of the 
previous estates with which they were linked, and upon 
:the failure or determination of which they were to arise. 
The Judicial Committee held that when the testator made 
Ae subsequent limitations expectant " upon the failure or 
determination " of the prior limitations, he could not be 
taken to mean " failure or determination in law," as there 
was nothing to show that he ever suspected that his will 
might be void in law, but that he rather contemplated the 
case of the " failure or determination in fact " of an 
•estate which he considered sufficient in law. The limita- 
tions over, which in the scheme of the will were thus 
held intended to follow the creation of the prior estates, 
consequently fell therewith, Mr. Justice Willes observing 
that " the true mode of construing a will is to consider 
it as expressing in all its parts, whether consistent with 
law or not, the intention of the testator, and to determine 
upon a reading of the whole will, whether, assuming the 
limitations therein mentioned to take eflfect, an interest 
-claimed under it was intended under the circumstances, 
to be conferred." 

It may not be superfluous to point out that if a future 
interest in any instrument is avoided by reason of the rule 
against perpetuities, the prior interests are in no way 
affected, but operate as they would have done if the sub- 
sequent limitations had been entirely omitted. To take an 
illustration, when the bequest is to -4 for life, remainder to 
his-children and their heirs, but if the children all die under 
twenty-five, then to B, the gift to B is void, and the 

relying upon the case of Jones v. ney Dassee v. Noretulro Krishna 

Westeomb (1711), 1 Eq. Ca. Ab., (1888), I. L. R., 16 Cal., 383; 16 

^45, held, that it was the duty of I. A., 29 ; Qreender Chunder v. 

iihe Court to find out what the real Traylukhonath (1892), I. L. R., 20 

intention of the testator was, and Cal., 373 ; 211. A., 35 ; Tarakeswar 

gave effect to the bequest as an Boy v. Sasi Sekharesxoar (1883), 

alternative gift. Cf. Kristo Mama- I. L. R, 9 Cal., 952 ; 10 I. A., 51. 
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Prior VftJid 

Mtate 

vnaffected* 



children of A take an absolute interest.^ But if a pnor valid 
estate is not affected by the failnre of a subsequent estate 
which is void for remoteness, neither can it be benefited 
thereby. In other words, the interest which fails does not 
enlarge the prior estate, but lapses for the benefit of the 
person to whom property which has been invalidly devised 
or bequeathed goes ; or, as Lord Chancellor Eldon put 
it in a well-known case,* wherever land or any interest 
in land, which would descend to the heir-at-law, is devised 
for purposes which the law will not permit to take effect^ 
the heir at law shall have the benefit of the interest so 
devised as undisposed of, and he takes it not by force of 
the intent, but by the rule of law. You will see, therefore, 
that when an intermediate estate fails by operation of law^ 
the next devisee cannot claim to occupy the position he 
would have done had there been no intermediate devise, 
inasmuch as the contingency upon which alone the 
testator intended him to take has not happened, nor can 
the prior devisee claim it as he, in his character as devisee 
can only take what is expressly given him by the will. 
You must not, however, forget that cases may arise where 
it is clearly expressed or necessarily implied that a gift 
over, upon failure, shall go, not to the heir but to another 
devisee, and, in such a case, it must go as the testator 
intended it to go; thus, where land is devised to A^ 
charged with a legacy to JB, provided B attain the age 
of twenty-one, the devise is absolute as to -^, unless B 
attain the age of twenty-one ; if, therefore, the gift to 
J5 does not take effect, the heir-at-law does not come in 
because the whole is absolutely given to the devisee 



• It is hardly necessary to 
support such an obvious proposi- 
tion by an elaborate array of au- 
thorities, and it is enough to refer 
to the case of Dungannon v. Smith 
(1846), 12 CI. & F., 546 (624), 
where Lord Chancellor Lyndhurst 
said:— "I do not think the 
principle can be disputed that 



if the first estate in the order of 
succession is not void for re- 
moteness, if it is a good estate,, 
it would not be affected by the 
fact of the successive estates- 
being void on that account." 

* Tregonwell v. Sydenham (1815)^ 
3 Dow. 194, 15 R. R., 40. 
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A.^ The principles I have explained were substantially Prior valid 

estate not 

applied by the Privy Council in Tagore v. Tctgor^ where enlarged. 
it was held that the first life estate was not enlarged into 
an absolute estate of inheritance by reason of the failure 
of the subsequent estates in tail male, but that upon the 
expiration of the life estate, the interest undisposed of 
belonged to the heir-at-law.^ 



' Per Lord Chancellor Eldon, 
3 Dow., 210, 15 R. R., 48. Of. 
WaUon V. Watson (1900), 1901, 1 
-Oh., 482, where it was held that 
where there is an absolute gift fol- 
lowed by a settlement of the sub- 
ject of the gift, but the trusts of 
that settlement for some reason, 
wholly or partially fail, there is, so 
far as they fail, no intestacy, but 
an interest in the nature of a re- 
version to the person who is the 
object of the previous absolute 
gift. Contrast this case with 
Lassence v. Tiemey (1849), 1 Mac. 
& G., 551, where there was no 
absolute gift, but only a gift con- 
stituted by the description of the 
mode of enjoyment, and Ring v. 
Hardwick (1840), 2 Beav., 352, 
which may be taken to be an exam- 
ple of the class of cases in which 
there has been an absolute gift. 



• L. R., I. A., Sup. Vol., 47, at 
66,76. 

* This was held to be so, although 
the heir-at-law had been expressly 
excluded from all benefit under 
the will ; for, as Willes, J., put it 
(p. 79), the heir-at-law cannot be 
excluded from his general right of 
inheritance without a valid devise 
to some other person. Cf. Tre- 
gonwell v. Sydenham (3 Dow., 1^, 
15 R. R., 48), where Lord Redes- 
dale said : " The question always 
is, where a purpose pointed out by 
the testator fails, whether the in- 
terest is expressly or by necessary 
implication given to some devisee ; 
if not, the heir must take.'' And 
Lord Chancellor Eldon said : 
" Whether it was intended for him 
or not, signified nothing, as he did 
not take by force of the intent, 
but by the rule of law." 
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Nftturo of 

interests 

Affected, 



Vested inter- 
ests iinafFect- 
«d. 



On thk Interests affected by the Rule 

AGAINST Perpetuities. 

In the present lecture, I purpose to examine and 
illastrate the natare of the interests subject to the Rule 
against Perpetuities. I have already explained to you 
that wherever a right or interest is presently vested in A 
and his heirs, although the right may not be exercised 
until the happening of some contingency which may not 
take effect within the period defined in the Rule against 
Perpetuities, such right or interest is not obnoxious ta 
that rule. You will also remember that the ground for this 
important distinction lies in the fact that the rule is aimed 
at preventing the creation of future interests upon remote 
contingencies, and that its effect in removing the suspension 
of 'the power of dealing with property, is a mere incident ; 
in other words, when there is a present right of that sort, 
although its exercise may be dependent upon a future^ 
contingency, the right is vested in an ascertained person, 
and such person, concurring with the person who is subject 
to the right, can make a perfectly good title to the pro- 
perty. From this it follows at once that easements, profits 
a prendre^ and other rights over the lands of others, which 
are compendiously included by Roman jurists under 
jus in alieno solo, are not future but present interests, 
and consequently the Rule against Perpetuities has no 
application to theni.^ Besides, as I have already pointed 



* The observation of Sir George 
Jessel, M. R., that **an exception 
to the rule against remoteness 
has been thoroughly established 
in many cases at law, as regards 



easements " can hardly be called 
strictly accurate. {London and 
S. W, E, Co. V. Gomm [1882], 2fy 
Ch. D., 562, 583). 
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out, the rule against remoteness only requires that future 
interests should not be created so as to take effect beyond 
certain defined limits ; it does not further require that an 
interest validly created should terminate within the same 
limits ; hence, a provision that an easement shall deter- 
mine on a specified contingency, is not invalidated by 
the remoteness of that contingency. Ordinarily, a future 
limitation is affected by the rule against remoteness, 
not because it nlarks the termination of the interest in 
possession at a remote period, but because it marks the 
initiation of the subsequent interest ; in other words, the 
operation necessarily involves a transfer of possession ; 
this, of course, is impossible in the case of an easement, 
as the termination of one easement does not mean the 
creation of another, it simply means its total extinction. 
I ought to add that the observations I have made are 
equally applicable to what are called equitable easements. 
If an owner of land binds himself by contract to limit 
his use of that land in a particular manner for the benefit 
of other land belonging to himself or to third persons, 
he is regarded in equity as imposing a trust on his land ; 
the restriction so imposed creates an equity between the 
original parties, binding all who come into possession 
derivatively with notice of it, and, may, therefore, be 
enforced against their successors in title, save in the case 
of a purchaser for value without notice.^ A right, so 
created, and sometimes called an equitable easement, is, of ^^^1^^^ 
course, a present interest, and not subject to the Rule 
against Perpetuities^ and, even if such a right includes 
a right to enter upon the servient tenement and abate 
any structures which may be raised to the injury of the 



• Tulk V. Moxhay (1848), 2 Phil, 
774, 18 L. J., Oh., 83; Keats y, 
Lyon (1869) L. R., 4 Oh. Ap. 218 ; 
38 L. J. Oh., 357. 

• See Exp, Ralph (1845), DeGex, 
219, where Lord Justice Knight 
Bruce, observed, " there seems 
some difficulty in understanding 
the objection to such a modified 



enjoyment of property on the 
ground of its supposed tendency 
to a perpetuity." See also Mac- 
kenzie V. Childers (1889), 43 Oh. 
D., 265, where it was held that a 
restrictive covenant on contract 
not being a limitation of property, 
is not obnoxious to the Rule 
against Perpetuities. 
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eqnitable easement, ita uatare is not altered ; the Utle to 
the property is in no way affected ; simply because the 
owner of the dominant t«Dement is entitled to do what 
the law wonid andoubtedly do for him, that does not 
make his right subject to the Rule against Perpetuities. 
Rinbu of We shall next consider whether rights of entry for 

'^'' '^' condition broken are subject to the Rule against Per- 

petuities. There can be no reasonable doubt that such 
rights fire both within the letter and the spirit of the 
rule. It had, indeed, been suggested at one time, in 
England, that such rights should be excluded from the 
operation of the rule, on the ground that tbey are common- 
law interests, and can be released at any moment. The 
first of these reasons is manifestly bad, as the rule was 
created and gradually shaped by the Courts to effect a 
general end of public policy, to restrain future interests 
dependent upon the most distant contingencies, and there 
is nothing in its history or policy to suggest the inference 
that all future interests, whether common law, equitable 
or statutory, do not fall within it. The second i-eason 
suggested is equally bad, for as I shall presently show, 
future interests may be too remote even if they can 
be alienated or released. We may take it, therefore, that 
such rights are not exempt from the operation of the rule 
in England, and, in this country wherever the provisions 
of the statutes are applicable, there is really not much 
room for doubt, 
inddsotsof It is hardly necessary here to examine in detail the 

nature, and incidents of a right of entry for condition 
broken ; it is enough to say that such a right is in the 
nature of a future interest which arises from a convey- 
ance being on condition. Implied or express. Thus, in 
England, all estates were conveyed on the implied condition 
that the tenant should not deny the tenure. Express 
conditions also, may, sometimes be attached to a grant ; 
for instance, an estate may be granted to A, his heirs 
and assigns on condition that he and they should take 
and continue to use the name and arms of X, On 
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breach of a valid condition, the grantor has a right to 
•enter, but such right of entry, it seems, both here 
and in England, is inalienable ^ ; advantage of a 
condition can consequently be taken only by the grantor 
and his heirs, and the right does not exist for the personal 
benefit of one who has no concern with the land. You 
mnst not presume, however, that a grantor is entitled to 
impose upon the interest created any and every condition 
he chooses ; his privileges, in this respect, are extremely 
limited ; he cannot impose a condition repugnant to the 
quality of the estate ; for example, he cannot impose 
upon property in the hands of an absolute owner, a 
<3ondition which takes away the whole power of alienation 
substantially.^ But it is not necessary for us to discuss 
now what conditions may be validly imposed by a gran- 
tor ; all that we have to examine is, if the condition upon 
breach of which the right of entry is reserved, whether 
otherwise good or bad, is confined within legal limits. 

The principle I have explained is well illustrated by 
some of the cases in the books. Thus, in In re Macleay^ ^^ ^^ Madeay. 
there was a devise to the brother of the testator with the 
-condition annexed that he was never to sell out of the 
family ; Sir George Jessel, M.R., held that the condition 
was good, and remarked : " First of all it is to be observ- 
-ed that the condition, good or bad, is confined within 
legal limits ; it is applicable merely to the devisee 
himself, and, therefore, is not void on any ground of 
remoteness. It is not, strictly speaking, limited as to 



* '* A mere right of re-entry 
for breach of a condition subse- 
quent, cannot be transferred to 
anyone except the owner of the 
property affeci^d thereby." Act 
IV of 1882, sec. 6, cl. (6) ; cf. 44 & 
45 Vict., c. 41, sec. 10, cl. (1). 

• See the Ti-ansfer of Property 
Act, sees. 10, ll,and 12, which invali- 
date conditions which are in abso- 
lute restraint of alienation, or are 
repugnant to the interest created, 
•or make the interest determinable 



on the insolvency of the grantee, or 
upon attempted alienation by him. 
Cf. Co. Lit., 223 a. Touchstone,129. 
Shaw V. Ford (1877), 7 Ch. D., 669 
(674), where Fry, J., said : ** Any 
executory devise to take effect on 
an alienation or on an attempt 
at alienation, is void, because the 
right of alienation is incident to 
every estate in fee-simple as to 
every other estate." 
• (1875)L.R., 20Eq.,186. 
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time, except in this way, that it is limited to the life of 
the first tenant in tail (fee simple ?) ; of course, if nn* 
limited as to time, it would be void for remoteness." 
DmnY. Flood. Agsiui in Dunn V, Flood, ^ which was an action by a 
vendor for specific performance, the land was subject to a 
condition that if it was used for certain trades, the grantor 
might enter upon the premises and receive the rents, till 
the trades were discontinued, and for three months^ 
longer. Mr. Justice North, referring to a passage from 
Lewis on Perpetuities ^ and another from Sanders on Uses 
and Trusts,* held the covenant void for remoteness and 
observed : " The right to re-enter may come into opera- 
tion at any time whatever, so that there is no limit of 
time fixed during which it is to apply, no limit to prevent 
its being a claim in perpetuity. The question is whether 
that is a power to which any eflfect can be given. The 
interest to arise under this power of re-entry is execu- 
tory, and will not vest until after the expiration of, 
or necessarily within, the period fixed and prescribed 
by law for the creation of future estates and interests,^ 
and is not destructible by the persons for the time being 
entitled to the property subject to the future limitation ; 
it is too remote, therefore, and cannot be put into force." 

Right of B^t thouffb there is thus ample authority for the pro- 

entry upon 1 • 'i • • 

failure to pay position that a right of entry for breach of condition 

may sometimes be obnoxious to the Rule against Perpe- 



rent. 



> (1883) 25 Ch. D., 629 ; (1885) 
28 Ch. D., 586. 

•*'A perpetuity is a future 
Umitation, whether executory or 
by way of remainder, and of either 
real or personal property, which is 
not to vest until after the expira- 
tion of, ^or will not necessarily 
vest within, the period fixed and 
prescribed by law for the creation 
of future estates and interests, 
and which is not destructible by 
the persons for the time being 
entitled to the property subject to 
the future limitation, except with 



the concurrence of the individual 
interested under that limitation.**' 
Lewis, p. 164. 

• '* A perpetuity may be defined 
to be a future limitation, restrain- 
ing the owner of the estate from- 
aliening the fee-simple of the 
property discharged of such future 
use or estate before the event is 
determined, or the period is arrived 
when such future use or estate is 
to arise. If that event or period- 
be within the bounds prescribed 
by law, it is not a perpetuity.** 
1 Sanders, 204. 
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tuities, it is necessary to observe here that doubts have 
been expressed whether the principle is applicable to a 
right of entry reserved for non-payment of rent.^ In 
the case of leases for years, however long the term 
or whatever the conditions to which the term is subject, 
the reversion is vested in an ascertained person and his 
heirs, and, can, therefore, never be remote ; the right of 
re-entry may, in such a case, be properly regarded as one 
of the incidents of the reversion, and is, consequently, 
not subject to the operation of the rule. Similarly, a 
right to enter and hold possession till the arrears of rent 
are discharged, is analogous to the right of distraint^ and 
is more a matter of remedy than an interest subject to 
the rule against remoteness. But if property is trans- 
ferred absolutely and in perpetuity, subject only to the 
payment of rent, and no reversion is reserved in the 
grantor, it is difficult to see why a covenant which en- 
titles the grantor, upon non-payment of rent, to enter 
and be in of his old estate, may not be tainted with the 
vice of remoteness, specially when you remember that in 
modern times such covenants have been construed in equity 
to authorise the grantor to hold only till the arrears are 
satisfied.' 

We have next to consider whether covenants other Rule does not 
than covenants reserving a right to re-enter upon breach of ^^^^^^^^^^8^^^^* 
condition, come within the pale of the Rule against Perpe- 
tuities. Now, it may be laid down broadly that the rule 
affects rights of property only, and does not touch 
contracts which do not create rights of property. It is 
immaterial whether tlie covenant runs or does not run 
with the land, or whether it can or cannot be enforced 
as well against the original parties as their represen- 
tatives, or whether it has or has not a right of distraint 
attached to it ; the essence of the matter is whether the 



' Lewis, 618. ing ; see Daniel v. Stepney (1874), 

' A right to distrain on land L. B., 9 Ex., 185. 
other than that for which arrears 'Tudor, L. C, Real Prop., 

are due, stands on the same foot- 61 ; 2 White & Tudor, L. C, 262. 
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Walsh V. 
Secretary of 
Staif. 



contracfc gives a specific claim to some specific property, 
for a general claim to damages, upon the breach of a 
personal covenant, stands oat of all relation to the rule. 
The case of WaUli v. Secretary of State for India^ affords 
a remarkable illustration of the inapplicabilty of the 
doctrine of perpetuities to purely personal covenants, for 
instance, covenants to pay money upon an event which 
may arise at a distant period, as distinguished from cov- 
enants which contain a reservation of an interest in land 
to arise at an indefinite time. In that case there was a 
covenant by the East India Company, made in 1770, that 
"if they should at any time thereafter by any means 
otherwise than the fate of war be dispossessed of their 
territorial acquisitions in Bengal, and the revenues arising 
thereby, so that the jaghire granted to Lord Clive should 
cease to be paid to him or his assigns, or in case they 
should at any time before 1784 cease to employ and main- 
tain in their immediate pay and service a military force 
in the East Indies," they should pay Lord Clive or his 
successors certain sums of money, and further that "if 
after 1784, it should so happen that the Directors and 
Company should have no military force in their actual 
pay or service," they should make certain further pay- 
ments. Of course, the contingency was one which might 
not have happened for centuries, and, as a matter of fact, 
it did not happen till about a century after the date of 
the covenant ; but the covenant was held good.^ The 
same principle was followed in the decision of the House 
of Lords in Witham v. Vane^ where there was a covenant 



» (1863) 10 H. L. C 367. 

• It does not appear from the 
report of Walsh v. Secretary of 
State for Indiay 10 H. L. C, 
367, that the question of perpe- 
tuity was actually decided, but as 
appears from the judgment of 
Lord Chancellor Selborne (who, 
when Solicitor General, had argued 
the case of Walsh) in Witham v. 
Vane (House of Lords, 27th April 



1883) that "the notion of perpe- 
tuity was thrown out tentatively in 
the arguments but met with no 
countenance." 

 Challis, Real Property, 401; cf . 
Morgan v. Davey (1882), 1 Cab. & 
El., 114, where a lessee covenanted 
for himself, his heirs and assigns, 
to pay certain sums ** by way of 
rent charge on royalty or reserva- 
tion " if he should mine coal ; the 



IN BKITISH INDIA. 



125 



by a purchaser of lands, in favour of his vendor, that the witAam 
purchaser and his representatives should pay to the "''*' 
vendor and his representatives royalty at a * specified 
rate, for all coals that might be wrought out of the lands 
conveyed ; it was held that a mere personal covenant 
as this did not confer upon the vendors any interest in 
the land, and was, consequently, not open to objection 
on the ground of remoteness.^ You must not, however, 
fail to distinguish the class of cases we have been dealing 
with, from another with which they may easily be con- 
founded, for although the rule may not affect the creation, 
it may affect the transfer of contractual obligation ; for 
instance, if one of the parties to a contract, bequeaths his 
rights under it on a remote contingency, the bequest is 
invalid ; in other words, the transfer of an obligation, 
though not its creation, must be regulated by the rules 
which constitute the law of property. 

You may imagine, perhaps, that the distinction I have 
explained between a covenant which is purely personal, and 
another which reserves an interest in land, is fairly simple, 
ami that there ought not to be any difficulty in ascertain- 
ing whether a parfcicular covenant falls under the one class 
or the other. As a matter of fact, however, there has 
sometimes been considerable difference of opinion upon 
the question among very eminent judges, and it may, 
therefore, be desirable to examine some of the leading 
cases on the subject. Thus, in Gilhertson v. Hichards,^ -4, 
who was entitled to the fee-simple of certain lands, 



covenant was held not to be within 
the rule. See also Aspden v. Sed- 
don (1876), L. R., 1 Ex. D., 496. 

^ See the judgment of Ayyangar, 
J., in Ramaeami v. Chinnam (1901), 
I. L. B., 24 Mad., 449 (468) where 
it is pointed out that a covenant 
to convey, though it does not run 
with the land, binds it, and 
create,s an equitable interest in the 
land in favour of the person entitled 
to call for a conveyance and that 



thereforo the rule against perpe- 
tuities is applicable as much to exe- 
cutory equitable estates in land as 
to legal estates. See also BorlatuVs 
Trustee v. Steel Bros. (1901), 1 Ch., 
279, which recognises the principle 
that the rule against perpetuities 
has no application whatever to 
personal contracts. 
• (1859-60), 4 H. & N., 277 ; 

28 L. J. Ex., 158 ; 5 H. & N., 453 ; 

29 L. J. Ex., 213. 
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agreed to sell them subject to the payment to him by 
4j:ibe,'UuH. V, -B, the purchaser, of £40 a year, for which he was to 
have a power of distress. A and B then mortgaged 
the property to (7 by a deed which contained a proviso 
that if C or anyone claiming under him, should ever 
enter into possession, the premises should thenceforth 
be charged with the payment of an annual sum of £40 
to A^ his heirs and assigns. Baron Martin who over- 
ruled the objection that the covenant was void for 
remoteness, held, that although the covenant created an 
interest in land, the rent charge was ' only a part of the 
estate in fee-simple of the rent,' and added that " a 
perpetuity Arises when a rent is granted to a person who 
may not be in esse until after the line of perpetuity be 
passed ; but when the estate in the rent is vested in an 
existing person and his heirs in fee-simple, it is not 
subject to the objection of remoteness, notwithstanding 
that its actual enjoyment may depend upon a contingency 
which may never happen, or may happen at any time 
however distant." In the Exchequer Chamber, Mr. Justice 
Wightman answered the objection of remoteness on the 
ground that the covenant was " a restriction on the 
amount of the estate of the mortgagee and seemed within 
the cases as to the power of sale in a mortgagee which, 
as incidental to his estate, is held not to be within the rule 
as to perpetuities." Lord St. Leonards ^ apparently did not 
approve the reason assigned by Baron Martin, but thought 
that the decision could be supported on the ground that 
as the exercise of the powers of sale and entry by a mort- 
gagee was not obnoxious to the rule against perpetuities, 
neither could a condition appended to the exercise of 
these powers be so. The decision may, perhaps, be sup- 
ported also on the view that the future right to the £40 
annually was not a right of property at all, but a con- 
tractual obligation, and thus not within the purview of the 
rule against perpetuities. 

, I - I 1 — - —  

* Powers (1861), p. 16. 
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This decision was followed by Fry, J., in Birmingham BinningUm 
Canal Co. v. Cartwright^ where a right of pre-emption, c^vm^kt!* 
xinlimited in point of time, was reserved in favour of the ^ 
purchaser ; it was held that the covenant created a vested 
interest in the property, and * could not be impeached on 
the ground of remoteness. 

Both these cases were considered in London 8f S, W. R, Loiido)i ^ 
Co. V. Gomm ^ and overruled in ^o far as they pur- v.* Gomm. ^* 
ported to decide that an executory interest which was 
alienable or could be released was not within the Rule 
against Perpetuities. But it is not for the purpose of 
■discussing this point, which 1 shall consider later on, that 
I now refer to this decision ; I only wish to illustrate 
here the distinction between a covenant which creates 
and another which does not create an interest in land. 
In that case. A, in 1865, conveyed land to B in 
fee, and B covenanted with A that he, his heirs, 
or assigns would, at any time, on receipt of £100, 
reconvey the premises to ^. In 1879, C purchased the 
land with notice of the covenant, and in 1880, A demanded 
a conveyance, and upon C's refusal, sued for specific 
performance of the contract. Mr. Justice Kay held that 
as the covenant did not run with the land, and would not 
bind a purchaser without notice, it must be treated as a 
contract which did not create any estate or interest, pro- 
perly so called, in property, and was consequently not 
within the Rule against Perpetuities.* This decision was 
reversed by the Court of Appeal.* Sir George Jessel, 
after pointing out that the contract was unlimited 
in point of time, observed : " Whether the rule applies or 
not, depends upon this, as it appears to me, does or does 



' (1879) 11 Ch. D., 421. 

« (1882) 20 Ch. D., 562. 

• **A contract not creating any 
-estate or interest properly so called 
in property, at law or equity, is not, 
in my opinion, obnoxious to the 
rule. For instance, a covenant to 
pay £l,C00when demanded, with 



interest meanwhile, if not barred 
by the Statute of Limitations, 
might be enforced by an action of 
covenant at any time." Per Kay, 
J., 20 Ch. D., 575. 

* Sir George Jessel, M.R., Sir 
James Hannen, and Lord Justice 
Lindley. 
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not the covenant give an interest in the land ? The 
right to call for a conveyance of the land is an eqaitable 
interest or equitable estate. In the ordinary case of a 
contract for purchase, there is no doubt about this, and an 
Lm\dond: option for repurchase is riot different in its nature. A 
v.* Ownm\ ' person exercising the option has to do two things, he has to 
give notice of his intention to purchase, and to pay the 
purchase-money ; but as far as the man, who is liable to 
convey, is concerned, his estate or interest is taken away 
from him without his consent, and the right to take it 
away being vested in another, the covenant giving the 
option must give that other an interest in the land. It 
was suggested that the rule has no application to any 
case of contract; but in my opinion, the mode in which 
the interest is create^], is immaterial; whether it is by 
devise or voluntary gift or contract, can make no differ- 
ence. The question is, what is the nature of the interest 
intended to be created ? Now, is there any substantial 
distinction between a contract for purchase, or an .option 
for purchase, and a conditional limitation ? Is there any 
difference in substance between the case of a limitation 
to A in fee, with a proviso that whenever a notice in 
writing is sent and £100 paid by B or his heirs to A or 
his heirs, the estate shall vest in B and his heirs, and, 
a contract that whenever such notice is given and such 
payment made by B or his heirs, to 4 or his heirs 
A shall convey to B and his heirs. It seems to me that 
in a Court of Equity it is impossible to suggest that there 
is any real distinction between these two cases. There is 
in each case the same fetter on the estate and on the 
owners of the estate for all time, and it seems to me to be 
plain that the rules as to remoteness apply to one case as 
much as to the other." 

The principle of the applicability of the rule against 
remoteness to contracts which create an interest in 
property, is undoubtedly applicable in this country, and, 
as I shall presently show, has in fact been substantially 
applied. But in the case of a contract for sale, which is 
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one of the classes of contract referred to by Sir George Contract for 
Jessel, some diflSculty, it is apprehended, may apparently Transfer of 
be created by the language of the statutes. Section 54 of ^^^^^^^ ^^^' 
the Transfer of Property Act provides that a contract for 
the sale of immoveable property, does not, of itself, create 
any interest in or charge on such property ; and the Rule 
against Perpetuities is thus formulated in Sec. 14 : "No 
transfer of property can operate to create ^n interest which 
is to take effect after the lifetime of one or more persons 
living at the date of such transfer, and the minority of 
some person who shall be in existence at the expiration of 
that period, and to whom, if he attains full age, the inter- 
est created is to belong." From this it may be argued 
that as a contract for sale does not create an interest in 
property, it is excluded from the operation of the rule. 
When we remember, however, that such a contract is 
specifically enforceable under Sec. 27 (6) of the Specific 
Relief Act, and has generally all the incidents which it 
possesses under the English law, it seems likely that it was 
never intended to make the Rule against Perpetuities in- 
applicable to such a contract ; possibly no departure was 
intended in this respect from the principles of English 
law, and Sec. 54 was only meant to provide that a 
contract for sale gives no real right, no interest in the 
nature of a right in rem. Besides, as Sec. 14 avowedly 
does not affect any rule of Hindu, Mahomedan or 
Buddhist law, the difficulty I have suggested can occur in 
practice only in an extremely limited number of cases. ^ 

In a recent case^ to which the provisions of the Ghundi Chum 
Transfer of Property Act were, of course, inapplicable, 
the Courts had to consider the validity of a grant made 
by a Hindu owner of a Raj estate, under which the 
grantor covenanted to maintain certain persons and their 
descendants and declared that upon failure of the Raja 



' See an instructive discussion Mad., 449 (468). 
of this point in the judgment • (1888) Chundi Churn Barua 

of Ayyangar, J., in Ramasami v. v. SkldheswaH Debt, I. L. R., 16 

Chinnan (1901), I. L. R., 24 Cal., 71 ; L. R., 15 I. A., 149. 

M, LP 9 
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oft' the day to maintain such descendantft, tbey would 
have an immediate right to four of the Raj villages. The 
Privy Council held that the grant was invalid ; and Lord 
Watson after pointing out that if it was regarded as a 
contract, it was not a mere personal contract, but a 
covenant running with the Raj estate and binding its 
possessor to give the villages in the event specified, went 
on to observe : "It is immaterial in what way such an 
interest is created. If it prevents the owner from 
alienating his estate discharged of such future interest, 
before the emergence of the condition, and that event 
may possibly never occur, it imposes a restraint upon 
alienation which is contrary to the principles of Hindu 
law." 
Covenant* for I am not aware that any attempt has been made to 

pre-emp ion. ,jpp]y |jj^ doctrinc of perpetuities to mortgage transac- 
tions except in relation to covenants for pre-emption. In 
a recent case,^ which came before the High Court of 
Madras, a question was raised as to the validity of a cove- 
nant in an instrument of mortgage by which a right of 
pre-emption was reserved to the mortgagee. The mort- 
gagor sold his equity of redemption in contravention of 
the terms of the deed, and an execution purchaser of the 
interest of the transferee instituted an action for re- 
demption against the representative of the mortgagee, 
who pleaded in defence the right of pre-emption created 
in his favour by the mortgage deed. The learned Judges 
overruled the objection of the mortgagee on the ground 
that where a right of pre-emption springs from contract, it 
stands no higher than a contract for sale of immoveable 
property and does not of itself create any interest in or 
charge on the property and consequently, till the contract 
is carried out by specific performance, the pre-emptor 
acquires no title in extinction of the mortgagor's right of 
redemption ; but Mr. Justice Ayyangar went on to point 
out ^ that the covenant for pre-emption was within the 



» Bamasami v. Chinnan (1901), • I. L. R., 24 Mad., 467, 

I. L. R.,24Mad.,449. 
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mischief of the Rule against Perpetuities and therefore 
void : " Of course if the covenant were construed as one, 
enforceable only during the mortgagor's lifetime, though 
the mortgage may continue beyond his lifetime, it will 
not be obnoxious, at any rate, to the law of perpetuities 
ns based upon English doctrine. But if its right 
construction be, as I. think it is, that the parties 
intended that the right of pre-emption is to last until 
the redemption of the mortgage, the covenant will, 
according to English law, as settled by the decision of 
the Court of Appeal in London and South- Western Railway 
Co, V. Gomm,^ overruling the decision of Fry, J., in Bir- 
mingham Canal Co, v. Carttcright^ and followed by 
Bacon, Y. C, in Trevelyan v. Trevelyan^^ be void for 
remoteness." The same view was taken in a recent case 
which came before the High Court of Calcutta,* where 
in a suit by the plaintiff to enforce the right of repurchase 
by way of pre-emption against transferees from the 
representatives of the plaintiff's vendor, it was held, that 
a covenant of this character which bound the covenantor 
and his representatives to re-convey the property to 
the vendor without any definite limit as to the period 
of time within which the covenant was to be operative, 
was bad for remoteness and could not be enforced.^ 

Apart from covenants for pre-emption, there is no Mortgages. 
reason why the rule against perpetuities should not apply 
to mortgages for the payment of money or the perform- 
ance of other acts at a time which falls beyond the line 
of perpetuity. When the conditions of a mortgage must 



» (1882), 20 Ch. D., 562. 

• (1879), 11 Ch. D., 421. 

• (1885), 53 L. T. (N. 8.), 853. 

* Nobin Chandra Soot v. Nahah- 
ali Sarkar (1900), 5 C. W. N., 343. 

* The same view was apparently 
taken by Markby, J., in Tripoora 
Soondary v. Juggurnath Duit 
(1875), 34 W. R., 321, where that 
learned Judge doubted the validi- 
ty of a perpetual covenant for the 



disposition of land ; see also Stac- 
ker V. Dean (1852), 16 Beav., 161, 
where Sir John Romilly, M. R., 
doubted whether a right of pre- 
emption, " at all times hereafter " 
could be enforced after the death 
of the owner of the property. The 
contrary view, however, was ac- 
cepted in the case of Hares Paik v. 
Johoruddi Oazi (1897), 2 C. W. N. , 
575. 
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Mortgages. be fulfilled, if at all, within twenty-one years after lives in 
being or within the limits prescribed by the Indian sta- 
tutes, no question of remoteness can arise. The mortgagor 
is regarded in equity as the owner and the mortgagee 
merely possesses a lien which, on failure of the condi- 
tions stated in the mortgage, is converted into a right to 
have the security applied in satisfaction of his debt. The 
failure to fulfil the conditions in the mortgage is a condition 
precedent to the vesting of the right and as the conditions 
in the mortgage must be fulfilled, if at all, within the 
limits of the rule, the right is not too remote. On the 
other hand, if the conditions of the mortgage are 
such that the failure to fulfil them by the mort- 
gagor may occur beyond the limits prescribed by the 
rule against perpetuities, it is difficult to see how the 
rights of the mortgagee can be sustained. Default by 
the mortgagor is a condition precedent to the right of the 
mortgagee to have the security applied in satisfaction of 
the debt ; and if the default may not happen till a 
remote period, that is, beyond the period prescribed by the 
rule against perpetuities, it may fairly be contended that 
the condition is too remote and the mortgagee's right in- 
valid. It is not sufficient to say that the mortgagee can at 
any time assign the mortgage, for, as we shall presently see, 
the fact that an interest subject to a condition precedent 
is alienable, does not take it out of the operation of the 
rule>gainst perpetuities ; nor is it sufficient to say, that the 
mortgagor can pay off the debt at any time, for the mort- 
gagor cannot insist upon paying off the mortgage debt 
before it falls due. Moreover, it can hardly be contended 
that the question is one of remedy merely, for the right 
to the land does not in equity pass from the mortgagor, and 
the right of the mortgagee to have the security applied 
for his benefit does not arise until there is default. 

In cases, however, in which the instrument of mortgage 
authorises the mortgagee to sell at any time after default, 
if the default must take place within the limits of the rule, 
the mere fact that the power of sale may be exercised at 
any time and consequently beyond the limits of the rule, 
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does not invalidate such power ; for the mortgagee ac- 
quires a right to sell within the limits of the rule, and 
the fact that he may not choose to avail himself of the 
remedy immediately and to acquire a title by a sale under 
the power, would not clearly aflfect the validity of the 
power. 

I ptirpose to conclude this lecture with a brief F^*^^™^ ., 

. . . . . . 1*1 interests void 

examination of the principal dispositions which are not for remote- 
regulated by the Rule against Perpetuities. But I must alienable"^ 
first dispose of a very important class of cases to which 
the principle of exclusion has, I believe, been erroneously 
applied. It has been said, sometimes by very high 
authority, that the policy of the Rule against Perpetuities 
is aimed at limitations which tie up property and take it 
absolutely out of commerce, and that, as a consequence, 
future interests, when they can be alienated or released, 
cannot be too remote. Thus in a well-known case^ which 
was decided nearly two centuries ago, and to which I 
had occasion to refer you, every executory devise was 
said to be " a perpetuity as far as it goes, that is to say, 
an estate unalienable, though all mankind join in the 
conveyance ; " and it would not be difficult to point out 
observations by learned Judges, and even express deci- 
sions which support the same view. You may, however, 
now take it as fairly settled that the true object of the 
Rule against Perpetuities is to prevent the creation of 
future interests on remote contingencies, and that its 
effect in the removal of restrictions on the immediate 
alienation of property, is only an incident. The leading 
case on the subject which finally decided the point is 
London and S.-W. R. Co, v. GommJ^ where Mr. Justice '^^''^/"\*^^, 
Kay laid down that " a present right to an interest in Gc 
property which may arise at a period beyond the legal 
limit is void, notwithstanding that the person entitled 
to it may release it." This view was confirmed on 
appeal, and the learned Judges overruled the earlier 



romm. 



> (1699), Scattergood v. Edge, 1 » (1882), 20 Ch. D., 562. 

Salk., 229. 
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decisions in Gilbertson v. Richards^ and Birmingham 
Canal Co. v. Cartwright^ which supported the opposite 
view that an executory interest which could be released 
was not within the mischief of the rule. In the first 
of these cases, Baron Martin had laid down that '^ a 
perpetuity arises when a rent is granted to a person 
who may not be in esse until after the line of perpetuity 
be passed ; but when the estate in the rent is vested in an 
existing person and his heirs in fee-simple, who may deal 
with it at his or their pleasure and as he or they think fit, 
it is not subject to the objection of remoteness, notwith- 
standing that its actual enjoyment may depend upon a 
contingency which may never happen or may happen at 
any time however distant." In the second case. Fry, J., 
said : '* The rule is aimed at preventing the suspension 
of the power of dealing with property, the alienation of 
land or other property. But when there is a present right, 
although its exercise may be dependent upon a future 
contingency, and the right is vested in an ascertained 
person, that person concurring with the person who is 
subject to the right, can make a perfectly good title to the 
property. The total interest in the land, so to speak, is 
divided between the covenantor and the covenantee, and, 
they can together at any time alienate the land absolutely." 
The Court, in London and S,- W, R. Co. v. Gomm,^ declined 
to follow these observations, on the ground that if it were 
held otherwise, the power of tying up property would 
be greatly extended and estates would be rendered practi- 
cally inalienable for a period long beyond the prescribed 
limit.* You see, therefore, that it is now clear upon the 



» (1859), 4 H. & N., 297 ; (1860), 
5 H. & N., 459. 

• (1879), 11 Ch. D., 421. 

• (1882), 20 Ch. D., 562. 

• There are observations of 
Stuart, V.C., in Avern v. Idoyd 
(1868), L. R.,5 Eq.,383, which 
appear to favour the idea that an 
alienable interest cannot be too 
remote ; the decision, however, 
was questioned by Malins, V. C, 



in Stuart v. CockereU (1869), L. R., 
7 Bq., 363. The correct view was 
taken in In re Edmondsan^s Estate 
(1868), L. B., 5 Eq., 389, where it 
was conceded that limitations over 
to the survivoi*s of a class who 
must all have been born within a 
life in being were too remote, 
although if all the class had joined 
in a conveyance, they could have 
made a good title. See also Bobbs 
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authorities that if an estate be limited to the use of A 
and his heirs, but if B should die without heirs of his 
body, then to the use of C and his heirs, the limitation to 
C and his heirs would be void as tending to a perpetuity, 
although it w£fs possible for C to release or pass his future 
estate, and, with the concurrence of the necessary parties, 
to dispose of the fee-simple before there was a failure of 
issue to jB. But the contrary opinion, though now exploded, 
has been deep rooted so long, that traces of it appear now 
and then in the judgments of very eminent j^dges.^ 

We may ^ now briefly consider some of the real ex- Exceptions. 
ceptions to the Rule against Perpetuities. 

The rule has no application where land is purchased Corporation, 
or property is held by a Corporation. As Corporations, 
however, cannot, in general, hold land without license from 
the Crown, such license, it may be presumed, will be 
withheld, except in cases clearly beneficial to the public. 
When therefore, corporations and unincorporated socie- 
ties for trading and other purposes are created with 
power to hold land and other property in perpetuity, such 
property is inalienable, as in the case of the laud of a rail- 
way company, where there is no statutory power to sell,^ 
and the property of literary and scientific institutions.^ 



V. Parsons (1864), 2 Stn. & G., 212, 
where Stuart, V. C, himself had 
held that after a bequest to the 
testator's grandchildren, a gift 
over, if any one of them died 
under twenty-two, to the survivors 
or survivor, was void, although 
all the grandchildren could have 
made a good title. Similarly, in 
Courtier v. Aram (1855), 21 Beav., 
91, and Garland v. Brown (1864), 10 
L. T. N. S., 292, limitations to sur- 
vivors were held too remote, al- 
though the class to which the 
survivors belonged could have 
made a good conveyance, and 
must have been determined within 
a life in being. The dictum to the 
contrary in Oooch v. Gooch (1853), 
3 DeG. M. & G., 366 (383, 381), 



can hardly be treated as good law. 
' See, for instance, Witham v. 
Vane (1883, House of Lords, 
Challis, Real Property, 401, 419), 
where Lord Blackburn said : ** It 
is not a perpetuity in the sense in 
which law aims at perpetuities. 
The person who is entitled to 
receive this amount and the per- 
son who has now got the estates 
in question, can come to an agree- 
ment for releasing it. The parties 
could settle the matter in that 
way ; it is no perpetuity.'** 

• See Queen v. 6'. W. RaUvxiy 
Co. (1850), 14 Q. B., 902 ; Mulliner 
V. Midland Railway Co, (1879), 11 
Ch. D., 611. See also Grant on 
Corpoi-ations, pp. 98-153. 

• 17 and 13 Vict. Ch. 112, sec. 30. 
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Charities, 



Statutory 
exceptions. 



Customary 
easements. 



Gifts to charities do not fall within the rule; but a 
l>erpetuity cannot be created in favour of an individual 
under the cloak of an illusory gift to a charity. The dis- 
cussion of the whole subject I reserve for the lecture on 
religious and charitable trusts. 

Property settled upon individuals for memorable 
public services may be, by express legislation, exempted 
from the operation of the rule. The instances which will 
readily occur to you, are those of the Duke of Marl- 
borough^ and the Duke of Wellington'* in England, and 
Sir Jamsetjee Jejeebhoy* and Sir Dinshaw Manockjee 
Petit * in this country. An examination of the policy 
upon which such exceptions are founded, scarcely falls 
within the scope of these lectures.* 

The only other class of legal rights which appear to 
be real exceptions to the rule against perpetuities and to 
which 1 shall now draw your attention, is what are known 
as customary easements. As illustrations of this class of 
rights, I may mention that the inhabitants of a village 
as such, may have a right of way to a church or to a 
market, or may have a right to dance on a green or to 
have games or race horses on specified parcels of land.^ 
You must carefully distinguish such customary rights 
enjoyed by the inhabitants of a particular place, from 
prescriptive rights acquired by particular persons or by 
the owners of specific parcels of land. In the case of 
prescriptive rights, when a person acquires such a right, he 
possesses a present right which is not affected by the rule 
against perpetuities and which will continue to be enjoy- 



As to proi)erties held by Munici- 
pal Corporations, sef, 5 & 6 
Will. IV, Ch. 76, sec. 2, and Presl- 
ney v. ;l/at/or (1882), 21 Ch. D., 111. 

> 3 & 4 Anne, C. 6 ; 5 Anne, 
O. 3 ; 5 Anne, C. 4. 

 54 Geo. 3, C. 161. 

• Act XX of 1860. 

• Act VI of 1893. 

• For other exceptions, usually 
of very rare occurrence, see Tudor, 
L. C, 616. 



• Such customs have been en- 
joyed not only by persons as in- 
habitants of a particular locality, 
but as members of a particular 
profession, for instance, a custom 
for victuallers to erect booths du- 
ring a fair or a custom for fishers 
to dry their nets on shore, has been 
held good. See Tyson v. Smith 
(1837), 6 A. & E., 745, (1838) 9 A. 
&E.,406. 
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eel by persons who claim under him. But when a man Customary 
has a customary right as an inhabitant of a particular ^^^^'^^^ ^' 
place, he ceases to have it as soon as he loses his character 
as an inhabitant; no possessor of the right can trace it to 
any previous possessor, for he does not take as heir or 
assignee, but acquires a right as an inhabitant ; in other 
words, it is a new right which each owner acquires when 
he becomes an inhabitant and is consequently subject to 
the condition precedent of his becoming an inhabitant. 
As this contingency may not happen till a remote period, 
such a right may be in violation of the rule against 
perpetuities. But I cannot find that the question of perpe- 
tuity has ever been raised with regard to such customary 
rights, and possibly most of them, in theory as well as in 
fact, are traceable to a time when the first foundations of 
the rule against perpetuities had not yet been laid. But 
although no attempt has been made to bring such custo- 
mary rights within the pale of the rule, the inconvenience 
which might result from such riglits hampering the free 
alienation of land, was felt from early times, and it was 
decided that such rights could arise by custom only when 
they were in the nature of easements and that no profits 
a prendre could have their origin in custom.* As an 
illustration of such customary rights, I may draw your 
attention to the decision of the House of Lords in the case 
of Goodman v. Mat/or of SaltasJi^ which furnishes a 
curious instance of inalienable property. The plaintiff 
claimed a several oyster fishery and sued the defendants 
for disturbing it ; the defendants alleged and established 
an immemorial custom for all free inhabitants of ancient 

tenements in the borough of Saltash to take oysters at 
certain times. In the Common Pleas Division the custom 

was held to be bad, and this decision was affirmed by the 

Court of Appeal, but the House of Lords reversed the 

decision of the Courts below and supported the custom. 

, It was held, that the claim of the inhabitants was not to 



* See HaU on Commons, 159- 197 and 278-280. 
21? ; WUliams on Commons, 194— • (1882), 7 App. Cas., 633. 
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a profit a prendre in alieno solo ; that a lawful origin for the 
custom ought to be presumed if reasonably possible, and 
that the presumption which ought to be drawn was, that the 
original grant to the corporation was subject to a trust in 
favour of the free inhabitants. Lord Chancellor Selborne 
distinctly supported the custom as a charitable trust, and 
observed : " In such a grant there would be all the elements 
necessary to constitute, what in modern jurisprudence, is 
called charitable trust." " If I give," said Lord (]Jairns, in 
the Wax Chandler^s Case,^ " an estate to A upon condition 
that he shall apply the rents for the benefit of jB, that is a 
gift in trust to all intents and purposes. A gift subject 
to a condition or trust for the benefit of the inhabitants 
of a parish or town or of any particular class of 
such inhabitants, is a charitable trust ; and no chari- 
table trust can be void on the ground of perpetuity."^ 
Earl Cairns similarly said: "A grant of that kind 
would be perfectly legal and perfectly intelligible, and 
there would be nothing in it which would infringe any 
principle of law. Such a condition would create that 
which, in the very wide language of our courts, is called 
u charitable, that is to say, a public trust or interest for 
the benefit of the free inhabitants of ancient tenements. 
A trust of that kind would not in any way infringe the 
law or rule against perpetuities, because we know very 
well that where you have a trust which, if it. were for the 
benefit of private individuals or a fluctuating body of 
private individuals, would be void on the ground of 
perpetuity, yet if it creates a charitable, that is to say, 
a public interest, it will be free from any obnoxiousness to 
the rule with regard to perpetuities." ^ 



• (1873), L. R., 6 H. L., 21. 

» 7 App. Cas., 642. 

 7 App. Cas. 650. See also the 
speech of Lord Watson at p. 662. 
Cf. Thompson v. Shakspear (1860), 
1 DeG., F. & J., 399. 

It may be pointed out that if 
the Crown, in a branch of the 
sea where every one can fish, 
grants a several fishery to a 



borough, with a condition that 
the inhabitants of a certain place 
can fish also at a time certain, it 
is just as much a grant to those 
inhabitants as it is to the borough, 
and consequently cannot be as- 
sumed as the basis for an immemo- 
rial custom ; Lord Rivers v. Adams 
(1878), 3 Ex. D., 361. 



LECTURE VI. 

The Rule against Perpetuities as it affects Limita- 
tions TO Classes and Limitations to a Series. 



or series. 



I PURPOSE to examine, in this and the next following Gift to class 
lecture, the operation of the Rule against Perpetuities upon 
what are familiarly described as gifts to a class and gifts 
to a series, phrases like many others in familiar use which 
you will find it rather difficult accurately to define. The 
subject is of great importance and of frequent occurrence 
in practice, but unfortunately not altogether free from 
perplexing difficulties. The first and foremost reason for 
this unsatisfactory state of things, must be traced, I think, 
to the fact that until we have an intelligible and practi- 
cally useful definition of what is meant by a " class," 
there must be considerable doubt as to the limits within 
which the rules in this department of our subject, are 
applicable. The second difficulty which is peculiar to 
this country, owes its origin to the circumstance that in 
the large majority of cases which are not regulated by 
the provisions of the statutes, the limits of the Rule 
against Perpetuities are vague and undefined, and the 
application of a rule with such shadowy boundaries to 
cases of gifts to a class, has not unnaturally resulted in 
considerable diflFerence of opinion. The most satisfactory 
order of enquiry will, therefore, be, first to examine the 
leading principles of the subject under the English law, 
principles which are, in the main, applicable to cases in 
this country governed by the provisions of the Indian 
Succession Act and the Transfer of Property Act, and, 
secondly, to discuss how far these principles are consistent 
with Hindu law and ought to be engrafted upon that system. 
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FtindAmenUi The fandamental doctrine which lies at the root 

iinncip 0. ^^ ^j^^ whole subjoot, briefly described is, that the vice 
of remoteness affects a class as a whole, if it may affect 
an tinasoertained namber of its members. To take a 
familiar example, sappose the beqaest to be to A for life, 
and, after his decease to such of his.children as shall attain 
twenty-five. To judge of the validity of this disposition, 
remember that under the English law, every future 
interest must be so limited as necessarily to vest or fail 
of effect within twenty-one years after a life or lives in 
being, and, that in the application of the rule, regard 
must be had to possible and not to actual events ; now, il; 
is possible that A may have children before the death of 
the testator, but he may also have all his children or 
some of them born just before or after such decease, 
in whom the interest cannot vest within the period 
prescribed by the rule against remoteness ; the bequest, 
therefore, as it may possibly fail in respect of all or 
some of the persons included under the class described 
in the devise, must fail as to every member of the class. 
Indian Sucees. Jhc rulo laid dowu in the Indian Succession Act, is 

sion Act 

substantially to the same effect ; sec. 102 provides that 
" if a bequest is made to a class of persons, with regard 
to some of whom it is inoperative by reason of the rules 
in the two last preceding sections,^ or either of them, such 
bequest shall be wholly void." Two illustrations are 
added : (a) A fund is bequeathed to A for life, and after 
his death to all his children who shall attain the age of 25. 
A survives the testator, and has some children living at 
the testator's death. Each child of -4's living at the 
testator's death, must attain the age of 25, if at all, 
within the limits allowed for a bequest. But A may have 
Illustrations, children after the testator's decease, some of whom may 
not attain the age of 25 until more than eighteen years 
have elapsed after the decease of ^4. The bequest to A^s 
children, therefore, is inoperative, as to any child born 
after the testator's death ; and as it is given to all his 

' Of these sec. 101 contains the Jtule against Perpetuity. 
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children as a class, it is not good as to any division of 
that class, but is wholly void, (b) A fund is bequeathed 
to A for his life, and after his death to jB, C, Z), and all 
others, the children of Ay who shall attain the age of 25. 
B, C, D are children of A living at the testator's 
decease. In all other respect?*, the case is the same as that 
supposed in illustration (a). The mention of B, rf, D 
by name does not prevent the bequest from being 
regarded as a bequest to a class, and the bequest is 
wholly void.^ 

The principal difficulty in the application of the rule Definition of 
is, as I have already said, to ascertain what constitutes 
a gift to a class. One of the most successful attempts 
to define a class, is to be found in a well-known passage 
of Jarman on Wills* which has been quoted with 
approval in a recent case before the Bombay High Court :^ 
" A number of persons are popularly said to form 
a class when they can be designated by some general Jarman. 
name as children, grandchildren, nephews ; but in legal 
language, the question whether a gift is one to a class 
depends not upon these considerations, but upon the mode 
of gift itself, viz., that it is a gift of an aggregate sum 
to a body of persons uncertain in number at the time of 
the gift, to be ascertained at a future time, and who are 
all to take in equal or in some other definite proportions, 
the share of each being dependent for its amount upon 
the ultimate number of persons. Thus a bequest of £1,000 
to the children of A, the eldest child to take one moiety, 
the younger children the other moiety, is, in ordinary 
language, a gift to one class of persons, namely, 
children ; in the legal acceptation of the word, it is a 
gift partly to an individual, namely, the eldest child of 
A, and partly to a class, namely, his younger children. 
On the other hand, a gift to A, B, and C, and the 
children of Z>, share and share alike, may, legally speaking. 



" Cf, sec. 15 of the Transfer of • Per Sargent, C. J., in Kinshna 

Property Act. Nath v. Atmaram (1891), I. L. R., 

• 1 Jarman, 232. 15 Bom., 543 (548). 
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Pearki v. 
Motelty. 



Successive 



Jee V. Audley, 



be a gift to a class, bat yet these persons woald not, in the 
ordinary acceptation of the term, form a class." To this, 
I need only add the definition given by Lord Chancellor 
Selborne in Pearks v. Moseley :* " A gift is said to be to 
a class of persons, when it is to all those who shall come 
within a certain category or description defined by a 
general or collective formula, and who, if they take at all, 
are to take one divisible subject, in certain proportionate 
shares ; and the rale is, that the vice of remoteness a£Pects 
the class as a whole, if it may affect an unascertained 
number of its members." You will see, therefore, that 
where there is a general limitation, a single gift to a class, 
which may, according to the event, vest the estate in one 
within the line of perpetuity or in one without its boundary, 
the devise wholly fails, although, in the actual event, 
there is a person answering the description ready to take 
who was born within due time. But you must carefully 
distinguish this class of cases from another in which also 
there is said to be a gift to a class, but of an entirely 
different character ; for instance, a bequest to the heir 
male of the body of A^ for the time being, for life, until 
an heir male attains twenty-one and then to such heir 
male absolutely, may be treated as a gift to a class, 
but the essential distinction between the two classes 
of cases is that in the former, the members of the class 
take concurrently the subject matter of the bequest in 
aliquot shares, in the latter, the members of the class 
take successively and finally only one of them absolutely, 
never jointly and together. It is clear that the two 
classes of cases are subject to very different principles, 
and you cannot convert a single gift into a series or 
remodel a series of limitations into a single gift. 

The fundamental principle laid down above is well 
illustrated by some of the leading cases on the subject. 
Thus in Jee v. Audley^^ which has been described as one 

> (1880), 5 App. Cas., 714. ham said of this case : " The judg- 

« (1787), 1 Cox, 324 ; 1. R. R., 46. raent in that case, ever since 

In Dungannon v. Smith (1846), 12 it has been delivered at the RoUs, 

01. and F., 546 (631), Lord Broug- has been cited with uniform, and 
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of the cornerstones of the law, there was a bequest of 
£1,000 to M and the issue of her body, and in default 
of such issue the sum to be equally divided between the 
daughters then living of J and his wife. At the 
testator's decease, J and his wife were over seventy 
years old, and, they had four daughters then living, who 
filed a bill to secure the fund ; but Sir Lloyd Kenyon, 
M. R., dismissed it on the ground that the gift might 
take in daughters of J arid his wife, born after the tes- 
tator's death and was too remote. The result could 
hardly have been otherwise, unless, indeed, the Court had 
felt itself free to mould the words of the bequest so as to 
split it into two parts, one lawful and the other un- 
lawful. 

In Leake v. Robinson} which has been frequently cited Leake v. 
both in this country aud in England, the bequest was 
to A for life, and after his decease to the children of A 
who being a son, should attain the age of twenty-five, or 
being a daughter, attain that age or be married with 
consent, and in case A should die without issue living at 
the time of his decease, or leavjng such, they should all 
die before any of them should attain twenty-five, if sons, 
and if daughters, before they should attain such age, or 
be married as aforesaid, then to the brothers and sisters of 
A^ upon their attainment of twenty-five or marriages, 
respectively. In the actual event, five of the brothers 
and sisters of A were born before the testator's death, 
and, it was contended, that the bequest, though confessedly 
void as to those born afterwards, was good as to them ; 
but Sir W. R. Grant, M. R., overruled this contention, 
and held that the bequest failed in its entirety, observing : 
" The bequests in question are not made to individuals, but 
to classes, and what I have to determine is, whether the 
class can take. I must make a new will for the testator, 
if I split into portions his general bequest to the class. 



I may venture to say/ universal 
approbation, and really it is as 
macb estabUshed a8 law, as 



» 



Shelley's case.' 

» (1817), 2 Mer., 383, 16 R. R. 
168. 
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and say, that because the rule of law forbids his intention 
from operating in favour of the whole class, I will make 
his bequests what he never intended them to be, namely, 
a series of particular legacies to particular individuals, 
or what he had as little in his contemplation, distinct 
bequest?, in each instance, to two diflFerent classes, namely, 
to grandchildren living at his death, and to grand- 
children born after his death." And the principle of the 
rule was similarly stated by Baron Rolfe^ when he said : 
** The reason why a gift to a class is void when it may 
embrace some objects too remote, is this : there is no 
intention to give to any number short of the class, and, 
therefore, if the prescribed limit may be transgressed 
before the class is filled up, the whole gift fails, because 
it does not necessarily take effect within the prescribed 
period." 
Porter V. Fox. Similarly in Por/^r V. Fox ^ the bequest was to A, 

the nephew of the testator, and to the grandchildren of 
the testator to be distributed equally as A and the grand- 
children should reach twenty-five ; here, no doubt. A, if 
he ever reached twenty-five, must have done so within a 
life in being, namely, his own life, but he might never 
have reached twenty-five to attain the status of a member 
of the class ; and, even if he did, his share could not be 
determined till all the grandchildren born before he 
reached twenty-five, themselves reached twenty-five or 
died, an event which might happen more than twenty-one 
years after the death of all the persons alive at the death 
of the testator. The gift to A, as well as that to the 
grand-children, was consequently void, and, it was so held 
by Vice-Chancellor Shadwell. You will see, therefore, 
that when the testator has combined with a uemote class, 
a living person in such a manner as to constitute him a 



« Dungannon v. Sinith, 12 CI. v. Wynford (1852), 1 Sm. & G, 40 

and F., 575. (57) ; see also In re Mervin [1891], 

* (1834), 6 Sim., 485. See this case 3 Oh., 197. See also Webster v. 

criticised, apparently without just Boddington (1858), 26 Beav., 128. 



reason, by Stuart, V.C., in James 
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member of the class, the giFt to him cannot be distin- 
guished from, and therefore shares the fate of the other 
gifts with which it stands blended and associated ; yon 
cannot, within the period allowed by the rale, ascertain 
the share which snch a person is entitled to take as a 
member of the class to which he belongs, not by reason of 
his description ks snch, but by reason of the mode and 
conditions of the gift. 

The whole subject of gifts to- a class came up for Kingsbury 

consideration in a recent case^ before the Court of Appeal Walter. 

in England which was ultimately taken to the House of 

liords. In that case the testator gave property in trust for 

his wife (who survived him) for life, and after her death 

for his niece A and the children of his sister B who 

should attain twenty-one, equally. At the date of the 

will there were living A and five children of -B, but A 

died in the life-time of the testator. At the death of the 

tenant for life, five children of B were still living and 

had all attained twenty-one. In the Court of first in- 

stance, North, J., held that the cases upon the point were 

irreconcilable, and upon a construction of the will, came 

to the conclusion that the bequest to A and the children 

of B was not a gift to a class of which A was a member, 

and that, consequently, the share given to A had lapsed by 

reason of her death in the life-time of the testator and 

had fallen into the residuary estate. The Court of 

AppeaP reversed this decision, and held that the gift was 

a gift to a class, and that, consequently, the death of A in 

the life-time of the testator had not caused a lapse of her 

share, but the whole gift passed to the five children as 

the members of the class surviving at the period of 

distribution. Two of the learned Judges declined to lay 

down any broad proposition of law, while, on the other 

hand, Romer, L. J., went on to say, that " a gift by will 

to a class properly so called and a named individual such 

as A equally, so that the testator contemplates A taking 

» Kingsbury v. Walter (1899) • Lord Lindley, M. R., Sir F. 

2 Ch., 314 ; (1901) App. Cas., 187. H. Jeune and Romer, L. J. 

M, LP 10 
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ihe same share that each member of the class will take, 
is primct facie a gift to a class." ^ The case was then 
taken to the Hoase of Lords, which affirmed the decision 
of the Court of Appeal. Lord Chancellor Halsbury 
declined to deal with any abstract proposition of law, 
but held that the beqnest, although not in terms to a 
class, was in favour of persons who fulfilled the conditions 
of a class* Lord Davey, however, while agreeing with 
the conclusions of the Court of Appeal, held that the pro- 
positions laid down by Romer, L. J.,^ were not consistent 
either with authority or principle. The whole matter 
was put by the noble Lord so forcibly that I shall place 
before you a passage from his speech : 

" Prima facie^ a class gift is a gift to a class, consist- 
ing of persons who are included and comprehended under 
some general description and bear a certain relation to the 
testator ; that definition is in accordance with that given 
by Lord Selborne in Pearks v. Moselet^ and by Lord 
Hatherley, then Wood, V. C, in In re ChaplirCs Trusts? 
But it may be nevertheless a class, because some of the in- 
dividuals of the class are named. For example, if a gift is 
made, " to all my nephews and nieces including A," or if 



* ** When a testator gives pro- 
perty X to .^ and a class of persons 
—say the children of B—in equal 
shares, he intends that the whole 
of X shall pass by his gift, if any 
one of the children of B survive 
him, even although A does not. 
Olearly if A survived and none of 
the children of B survived so as 
to 'Share, then A could take the 
whole, for A would either have to 
take the whole or nothing, unless 
indeed it could be said, that 
you are to look at the number of 
the children of B living at the 
date of the will, and say there is 
an intestacy as to the share of 
each child dying between the date 



criti. 




the will and the testator's 
li ; but that to my mind is 
y an untenable proposition. 



If then the testator intended A 
should take the whole if none of 
the children of B survived him to 
share, I think also he intended the 
children of B to take the whole if 
A did not survive so as to share. 
Generally, when the testatdr gives 
property to be shared at a parti- 
cular period, equally between a 
class properly so called and an 
individual or individuals, the 
te^\^Uiv primd facie xxx\i9t be taken 
to mean, that you are to see 
which part of that aggregated 
body is to share in that property 
at the time it comes for distri- 
bution, and that such a gift is 
really,a gift to a class," per Romer, 
L. J. (1899), 2 Ch., 318. 

• (1880)5 A pp. Cas., 714. 

* (1863) 33 L. J., Oh., 183. 
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-a gift is made "to C and all other my nephews and 
nieces," each of those would be a class gift. Stanhope^ s 
case^ is an example : there the gift was to four named 
daughters and all his after-born daughters, and that 
was rightly, as 1 think, held to be a class gift. To 
the same efifect is a case before Chitty, J., In re Jackson^ 
where the gift was to five named individuals and all his 
•other sons and daughters who should be born afterwards 
and attain the age of twenty-one years. Chitty, J., held 
^hat, that was a class gift, although the condition of 
attaining the age of twenty-one years was imposed upon 
the other children and not upon those who were named ; 
he came to this conclusion upon the ground that it 
appeared from the evidence that those who were named 
4iad already attained the age of twenty-one years. There 
may also be a composite class, such as, for instance, 
children of A and children of B : that would be a good 
class. On the other hand, a gift to A and all the children 
-^of B is prima facie not a class gift, and I think that has 
been so decided and rightly decided in the case of In re 
Chaplin^s Trusts^^ and also in a case before Sir George 
Jessel.* There was in that case a direction "to divide 
•^equally amongst all the children of R, W., the child of 
IT. W, and L., his wife, and A. PF., the widow of J. W. 
rshare and share alike ;" it was held that this was not a 
gift to a class and that the share lapsed. I think those 
cases were rightly decided, and I do not agree with the 
4)roposition laid down by Romer, L. J.; that is contrary 
to the established authorities and to the principles 
applicable to this branch of the law. But it is perfectly 
plain that a gift in the form which I have mentioned 
tmay be a class gift, if there is to be found in the will a 
context which will show that the testator intended it to 
-be a class gift, although expressed in the form of a gift 



» (1850) 27 Beav., 201. 
» (1883) 25 Ch. D., 162. 
-• (1863) 33 L. J., Ch., 183. 



* Walson V. Alter (1881), 29 W. 
R., 430 ; 44 L. T. N. S., 240. 
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yest at the 
same time. 



Time of 
determination 
of share. 



to an individual and the children of A.^ These criticisms^ 
of Lord Davey upon the proposition of law embodied in 
the judgment of Lord Justice Romer furnishes ample- 
illustration of the condition of this branch of the law, 
although eminent lawyers may not be agreed as to the 
extent to which the authorities are " in inextricable con- 
fusion or contradictory or complicated." 

I ought to draw your attention to a test which you 
will sometimes find useful in the determination of the- 
question, whether a particular bequest is a gift to a class. 
You may take it as a principle well established in this 
branch of the law, that in the case of a gift to a class- 
properly so called, all the interests of the members of 
the class must vest in interest at the same time. Te 
take one illustration, if there is a gift to A for life and 
afterwards to B and the children of C, the class must 
vest in interest at the death of the testator, although it is 
capable of enlargement by the birth of subsequent 
children of C during the life-time of the tenant for life*. 
Again, if there be a gift to A for life and at his death, to 
be equally divided between his surviving children and the 
testator's niece i2, only those children, who survived the 
tenant for life, would take, whereas the interest of i?' 
would become vested at the death of the testator. The 
interest, therefore, of the different persons would not 
vest at the same time and consequently there is no gift to- 
a class.^ 

We may next consider a class of cases in which the 
bequest is of the typical form, " to the children of A who 
attain twenty-one, and the sons who attain twenty-one of 



* See Aspinal v. Duckworth 
(1866), 35 Beav., 307, where there 
was a gift unto and equally 
amongst the testators* nephew A 
and the children of his sister B as 
tenants in common : LordKomilly 
held that, that was a gift to a class. 
See also Drakeford v. Drakt-ford 
(1863). 33 Beav., 43. Cf. Clarks 
V. Phillips (1853), 17 Jur., 886; In 



re Spiller (1881), 18 Ch. D., 6H ^ 
Shaw V. MiicnMhon (1843), 4 Dr. & 
W., 431 ; In re Featherstone^s 
Trusts (1882), 22 Ch. D., 111. 

 See Drakeford v. Drakeford 
(1863), 33 Beav., 43 (48), per Lord 
Rom illy, M. R.; see also Kingsbury 
V. Walter (1901), App. Cos., IST 
(194), per Lord Davey. 
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•such of the children of -4 as die under twenty-one, per 

MirpesJ' Here we have a gift to a class composed of 

♦children and grand-children of A who attain twenty-one, 

The maximum number of shares is determined at the 

death of A^ as the grand-children take only their respective 

father's share; but it would be erroneous to infer from 

this that the bequest is good ; for the minimum number 

►of shares cannot be determined till the grand-children 

have attained twenty-one, and this may evidently happen 

ibeyond the limits prescribed by the rule, as for instance, 

if one of A^s children is under age at the death of -4, 

land subsequently dies a minor, leaving an infant son ; 

the whole bequest, therefore, is void.^ The principle was 

fully examined by Sir George Jessel, M. R., in a recent 

•case,^ where the testator gave his estate to trustees upon Hale v. Hale. 

trust for his wife during widowhood, and after her death 

or marriage for his children then living, and the issue of 



* Per Lord Romilly, M. R., ia 
Seaman y. TTood (1856), 22 Beav., 
591. 

• Hale V. Hale (1876), 3 Ch. D., 
643. Sir George Jessel declined 
iio follow the decision of Malins, 
V. C, in In re Moselei/s Trusts 
-(1870), L. R., 11. Bq., 499, in pre- 
ference to that of the Court of 
Appeal in Smith y. Smith {IS70),  
L. R., 5 Ch. Ap., 342. The provi- 
sions of the will which was consi- 
dered by Malins, V. C, in Re 
Moselm/s Trusts (L. R., 11 Eq., 
499) again came up for considera- 
tion before Sir George Jessel, 

.M. R., in Moseley's Trusts (11 
Ch. D., 555) and he held, as he 
had held before in Hale v. Hale 
.<3 Ch. D., 613), that the gift to 
the grand-children could not be 
.separated from that to the child- 
ren and that the whole was bad. 
The case was carried before the 
Court of Appeal, where Lord Jus- 
tices James, Baggally and Brara- 
well held themselves bound by 
JSmith V. Smilhilj. R. , 5 Ch. A p. , 342) 



and consequently affirmed the deci 
sion of the Master of Rolls. Each 
of the learned Judges however ex- 
pressed his disapproval of Smith v. 
Smith (L. R., 5 Ch. Ap., 342) and 
stated his entire agreement with 
the reasoning by which Malins, 
V. C. , arrived at his conclusion in 
Mosehy's Trusts (L.R.,llEq.,499). 
The case was then taken on ap- 
peal to the House of Lords {Pearks 
v. Moseley^ 1880, 5 App. Cas. 714). 
Lords Selborne, Penzance, Black- 
burn and Watson affirmed the de- 
cision of the Court of Appeal and 
expressed their surprise that the 
Judges of the Court of Appeal 
should have expressed their own 
decision to be wrong without as- 
signing any reasons. The House of 
Lords further held, that the point 
was really decided in the case of 
Leake v. Rohinsonf and that no 
authority, less than the Legisla- 
ture, could alter it. See also 
Webster v. Parr (1858), 26 Beav., 
236; Blight y, Hartnoll {XSSI), 19 
Ch. D., 294. 
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any child then dead, such issue to take their parent's share- 
equally, the shares of the male children or grand-children 
to be vested at twenty-four, and of the females to be 
settled as mentioned in the will. The testator was survived 
by his widow and children, all of whom had attained the- 
age of twenty-four except a daughter. The whole of 
the gift after the life interest of the widow was held void 
Sir Georgo for remotouess, and the Master of the Rolls observed r 
Jesaei. u ^^ ^jj^ death of the testator, the widow was alive and 

she bad children. No human being could tell at the death 
of the testator how many of such children would die in^ 
the lifetime or before the second marriage of the widow, 
nor whether any such child so dying would leave sons or 
not, and if the child so dying left sons, whether or not 
they wouli attain the age of twenty-four years. The- 
result might be that a child might die in the lifetime 
of the widow or before her second marriage, leaving a 
son under the age of one year, the widow might then 
die or marry, and such son might not attain twenty-four 
years of age within the legal period ; ani, consequently, 
you could not within that period ascertain the class to 
take, for that is the important point. The class you could 
ascertain in one sense ; you could say that at the death of 
the widow the class could not exceed a given number, 
that is to say, it could not exceed all the children then, 
living and all those who died in her lifetime leaving 
children ; and you could say at the testator's decease that 
in no case could the whole class to take exceed the wholo- 
number of the testator's children, because grand-children 
would only come in the place of children. In that sense,, 
the class is ascertainable, but in the other sense it is not. 
You could not tell how few there would be to take. You 
might have a division according to the number of chil- 
dren ; then a child might die leaving a son who might 
attain twenty-four after the legal period, and then that 
share ought to come back to the others if you could divide- 
it; but you could not. It must remain absolutely un- 
certain what share each child would take until it wa&- 
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ascertained whether the grand-children attained twenty* 
four or not. The shares were not necessarily ascertain- 
able at the death of the tenant for life, for yon could not 
find out what share each child would take, although you 
could find out that each child must at least have a certain 
share. That being the state of the law, could you sever 
the shares, that is, could you say, I will give to each child 
his minimum share, and, only declare so much to be void 
for remoteness as he may possibly take beyond the legal 
period ? Then again you would have to wait for the period 
of distribution to find out the share, unless you took the 
minimum share to be determined by the number of shares 
at the testator's death, in which case you would have a 
minimum share in the sense that a son who had then 
attained twenty-four must take that amount at all events, 
although he might be entitled to more. As I understand 
it, Leake v. Robinson and the whole of that class of cases 
negative the possibility of doing so. You must ascertain 
the whole share in order to get out of the decisions. 
According to the other mode of dealing, the minimum 
share might be given to each child who answered the 
description at the testator's death, leaving the law as to> 
remoteness to take effect as regards the difference between 
the maximum and the minimum share ; but that is not the 
rule laid down by this Court, which has held the whole gift 
void unless you can ascertain the shares within the period.'*^ 
This view of the law, so lucidly set forth, was approved 
by the House of Lords in Pearks v. Mozeley^ where FearU 
the bequest was, in substance, to the children of A who Mmiey. 
shall attain the age of twenty-one, and the issue of such 
of them as shall die under that age, leaving lawful issue 
at their decease, which issue shall afterwards attain the 
age of twenty-one or die under that age leaving issue, 
the issue of the deceased children to take by way of sub- 
stitution the shares of their respective parents. It was 
held that the entire bequest was void for remoteness^ 
and that parts of it could not be severed, so as to 



(1880) 5 App. Cas., 714. 
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entitle us to treat one portion as good, though the other 
was bad.^ Lord Penzance pointed out that in Dungannon 
v. Smith the House of Lords had, in effect, adopted the 
principle that where a testator has made a general bequest 
embracing a large number of possible objects, the Court 
cannot mould it so as to say that it is divisible into two 
classes, one embracing the lawful and the other the 
unlawful objects of his bounty. 

If, however, there is an unfettered gift to a class which 
does not offend against the rale, followed by what is 
called an independent substitutionary clause which is 
affected by the vice of remoteness, the original gift is 
good, and the substitution bad. To take one instance, 
the bequest in Goodier y, Johnson^ was to the children of 
the testator's unmarried son and daughter, and the issue 
of such of the children as should die before the death 
of the son, daughter, and the son's future wife. The gift 
over to the issue was bad, as it was not to take effect until 
the death of the son's widow who might not have been 
born in the testator's life-time, and, if the bequest was 
taken to be to a class, it failed in its entirety. The 
Court of Appeal, however, construed the gift to the issue 
as an independent substitutionary gift and held that 
the right to the property was in all the children, 
and not merely in such of them as might survive 
the son's widow, and the issue of those that might 
have died earlier ; in other words, that all the children 
had vested interests, which, upon the death of any of them 
without issue, would pass to his representatives. Conse- 
quently, though the gift over was void for remoteness, 
the original gift remained unaffected. It must be 
confessed, however, that the language of bequests has 
sometimes been twisted to bring it within this excep- 
tion, from a natural desire to carry out as far as possible 
the intention of settlors and testators ; indeed, in the 
very case we have been considering. Sir George Jessel 



» (1846) 12 CI. & F., 546. 
• (1881) 18 Ch. D., 441. 
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admitted that the language used was not appropriate to a 
clause of substitution.^ 

I have just pointed out to you that to the primary rule Gift of a fund 
that where there is a gift to a class, any member of which ^^^ ^^' 
may have to be ascertained beyond the limits of perpe- 
tuity, the whole gift is void, we have the exception that 
where a part of this gift is by way of substitution, the 
gift to the original class is good, although the substitu- 
tional gift may be void for remoteness. I ought to 
draw your attention to another well-marked exception, 
founded on the distinction between gift of a fund 
to a class and gift of a sum to each member of a 



 See for instance Packer v. 
Scott (1864, 33 Beav., 511), which 
seems rather difficult to support. 
In that case, a testatrix had 
bequeathed her personal property 
in trust when and as the child 
or children of her niece should 
fleverally attain twenty-one years, 
to pay and divide it equally be- 
tween them and the child or child- 
ren of such of them (if any) as 
might die under twenty-one years, 
but so as nevertheless, that the 
child or the children collectively 
of any deceased child, on their 
■severally attaining twenty-one 
years, should take between them 
•equally such share only as his, her, 
or their parent would have 
taken if living ; the will fui*ther 
•directed that so long as anj' child 
or children of the niece, or any 
•descendant of such child or chil- 
dren, should be under twenty-one 
years, and the niece should be 
living, the income arising from the 
«hare or shares to which such child 
or children or descendants thereof 
-should be presumptively entitled, 
should be paid to the niece to be 
■applied by her to their mainte- 
nance; I the testatrix further 
authorised the trustees to advance 
any sum not exceeding £100 for 
oach such child or descendant or 



descendant of a child by and out 
of their shares for their advance- 
ment, and directed, if the niece 
should die before the shares were 
payable, that the trustees should 
apply the income towards the 
maintenance of the persons re- 
spectively who might then be 
presumptively entitled thereto. 
Lord Romilly said : *' I should 
be striking words out of this 
will, if I held, that the pay- 
ment or the division could be 
postponed until the children of a 
deceased child of the niece attain 
twenty-one, for the attainment by 
a child of the niece of the age of 
twenty-one, is stated to be the 
period at which the gift is to take 
effect." It was apparently over- 
looked that all the children of the 
niece might have died under 
twenty-one. and in that event a 
division could not be made, until 
at least some one grand-child 
reached twenty-one, which might 
be beyond the limits fixed by the 
rule against perpetuities, ^^^also 
Speakman v. Speakman (1849), 
8 Hare, 180 ; Taylor v. Frobisher 
(1852), 5 DeG. & Sm., 191 ; Gooch 
v. Gooch (1853), 3 DeG. M. & G.. 
366; Baldwin y. Rodgers (1853), 3 
DeG. M. & G., 649. Cf. SandkufU 
V. Nadhurst (1901), 2 Ch., 338. 
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class ; thus, where particular sums are given to each 
of the members of a class, the gift is good as to 
those members who are within the limits of perpetuity, 
as the amount of the gift to any one is not afFected 
by the existence or non-existence of the others. Thns^ 
in 8107*7*3 V. Benbow^^ the bequest was of £500 to '^ each 
child that might be born to either of the children of either 
of the brothers" of the testator, to be paid to each at 
twenty-one ; Lord Chancellor Cranworth held that thia 
was not in reality a bequest to a class within the meaning 
of the rule in Leake v. Robinson^* but rather a bequest 
to such individuals as might at the testator's death answer 
a particular description ; the gift was good, therefore, 
as to the children of the nephews who were in existence 
at the death of the testator, and bad as to all children 
born after his death.* Again, even if the amount 
payable to each legatee depends upon the number of 
legatees, the gifts are treated as independent if such 
number must of necessity be finally decided within the 
limits of the rule ; thus, if the bequest is of a fund to be 
divided into as many shares as there are children of A 
surviving him, one share to be paid to each child for 
life, and upon his death to his children, such of these 
as were not born at the testator's death take nothing, but 
the children of those children of A who were born in 



* (1853) 3 DeG. M. & G., 390 ; 22 
L. J. Ch., 823. 

s(l817)2Mer.,363. 

* The same view had been sub- 
stantially taken in 1844 by Vice- 
Obancellor Knight Bruce in 
Boughton v. Boiighton, as appears 
from the decree in the cause set 
out in 1 H. L. C, 414. In re 
MichaeVs Trusts (1877), 46 L. J. 
Ch., 651, OLiidBuckton v. Hay (1879), 
11 Ch. D., 645, in which a contrary 
view had been taken were dissent- 
ed from in Hei*bert v. Websi&r 
(1880), 15 Ch. D., 610. See KHsha- 
nath\, Atmaram (1881), I. L. R., 



15 Bom., 543, where the benefit 
which each member of the class- 
was to take, was residence in 
the family house ; Sargent, C. J.,^ 
held that the benefit which 
each member of the class was 
to take was in no way depen* 
dent on the number of the class, 
that each had a distinct and in- 
dependent right of residence, and 
that the members of the class who- 
were in existence at the death of 
the testator, were entitled to share- 
in the benefit conferred on th& 
class. 
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the testator*s life-time will take the share in which their 
parent had a life interest^ 

As I have already mentioned to yon, considerable Difficulty of 
difficulty may sometimes be felt in deciding whether 
a particular gift is a gift to a class within the meaning 
of the rule. There are cases in the books which are not 
easily intelligible, and as the question is mainly one of 
construction of the bequest in each individual case, 
no useful purpose would be served if I presented 
you with a digest of the decisions on the point. 
I would only repeat and I would ask you never to forget 
that for the purposes of this rule, a class is constituted 
not with reference to what is the natural class, but with 
reference to what is the gift, that is, to whom the gift is 
made of a separate independent property. To take a 
very strong case, suppose the gift to be to A, B and 
the children of C, all strangers to the family of the 
testator, and no blood relationship or any sort of con* 
nexion whatever between -4, B and C ; clearly -4, J5, and 
the children of C do not form a natural class, but they 
constitute a legal class, a class to whom the gift is made 
and who are taken into consideration as a class in dealing 
with that gift.^ When you have settled upon a construc- 
tion of the disposition that the bequest is to a class in 
the legal sense, you must next determine whether the class 
may or may not be finally ascertained within the limits 
of perpetuity ; if it may be so ascertained, the gift is 
good, if not the whole gift is void. Here, again, you may 
have to take note of well-settled canons of construction ; 
for example, when a will contains an immediate gift to 



» GHffi,th V. Pownall (1843), 13 
Sim., 393. 

* The case which may be most 
usef iiUy consulted is Knapping v. 
Tomlinson (1865), 34 L. J., Gh., 3, 
where the earlier authorities were 
reviewed by Vice-Chancellor Kind- 
ersley. The case of Greenwood 
V, Roberts (1851), 15 Beav., 92, has 
been much discussed, and is not 
easy to reconcile with Griffith v. 



Povmall (1843). 13 Sim., 393 ; the 
decision has been attempted to be 
supported by Wood, V. C, in 
Cattlin V. hrown (1853), 11 Hare, 
372, by Kindersley, V. C, in 
Knapping v. Tomlinson (1865), 
34 L. J. Ch., 3, and by Sir John 
Komilly, M. R., in Webster v^ 
Boddington^ each on a different 
ground. See 1 Jar man, 230 ;. 
Marsden, 285. 
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the children of a living person and nothing more, 
and there are children living at the death of the 
testator, they alone take* ; if, however, the period of 
distribution is postponed, say by the intervention of a 
life estate, the gift will apply not only to children living 
at the death of the testator, but will also take in after- 
born children who are alive at the time of distribution.^ 
Thus, if the bequest be to such of the grand-children 
of the testator as reach twenty-five, and, if one or more 
of them have reached that age at the death of the testator, 
the first of these canons of construction shows that the 
class is closed and the devise is not too remote ; ^ if, 
on the other hand, in the very same case, the gift to the 
grand-children had been preceded by a life estate, the rule 
in Leake v. Robinson* would obviously have been 
applicable.^ 

Mr. Marsden has made a very useful summary of the 
cases in which the question of remoteness has arisen in 
connection with limitations to classes ; I reproduce the 
list here with additions, showing the constitution of the 
class, the period at which it was ascertained, and its 
legal operation. 

In the following cases the class has been held too 
remote and the limitation void. 

(1) Gift to the children of A^ a spinster, living 
when a daughter of A first attains twenty-four.* 

(2) Gift to the children of -4, a spinster, living at 
the death of the survivor of A and her future husband. "^ 



> Singleton v. Gilbert (1784), 1 
Cox., 68 ; Viner v. Francis (1789), 
2 Cox., 190 ; Davidson v. Dallas 
(1808), 14 Ves., 57G. 

• In re Emmet's Estate (1879), 
13 Ch. D., 484. 

» Ficken v. Mathews (1878), 10 
Ch. D., 264. It must be remrm- 
bered, however, that the bequest 
cannot take effect partially or by 
instalments so as to be valid as 
to that minimum amount or share 



to which every grand-child, 
attaining the specified age, must, 
at all events, be entitled, and void 
for remoteness as to anything 
accruing by survivorship. 

* (l817)2Mer.,363. 

» Cf. Williams v. Teale (1847), 
6 Hare, 239. 

• Dodd V. Wake (1837), 8 Sim., 
615. 

» Lett V. Randall (1855), 3 Sm. 
& G., 83. 
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(3) Gift to the brothers and sisters of A (who took Void Umita- 
a life interest) upon their respectively attaining twenty- 
five, or being sisters, marrying.^ 

(4) Gift to the testator's next of kin at the time of 
failure of children of unborn children of A? 

(5) Gift to the children of A living when the youngest 
attains twenty-five and the issue of children of A then 
dead.* 

(6) To the children of A who attained twenty-one 
and the sons who attain twenty-one of such of the 
children of A as die under twenty-one per stirpes^ 

(7) Gift to the testator's grand-children at (that is 
such of them as attain) twenty-one.* 

(8) Gift to such of the four individuals -4, B, C 
D as shall be living at the death of the survivor of the 
testator's daughter and her future husband, and the chil- 
dren per stirpes who survive their parent of such of the 
four as shall then be dead.^ 

(9) Gift io A B and all other, the present and future 
children of C living at Cs death who attain twenty-one 
or marry and the children, who attain twenty-one or 
marry, of such of them as die in Cs life, per stirpes.'^ 

(10) Gift to the testator's grand-children living at 
the death of the survivor of their parents.^ 

(11) Gift to the children of A attaining twenty- 
one and the issue attaining twenty-one or dying under 
that age, leaving issue of children of A dying under 
twenty-one per stirpes.^ 

(12) Gift to the issue of any present or future 
child of A who should die leaving issue and the surviving 



» Leake v. Robinson (1817), 2 • In re Merrick's Trusts (1866), 

Mer..363. 44 R., 1 Eq..551. 

•^a;«v.P«io(1858),25Beav.,335. "> Webster \. Boddington (1858), 

• Bead v. Gooding (1856), 21 26 Beav., 128. 

Beav., 478. » Buchanan v. Harrison (1861), 

* Seaman v. Wood (1856), 22 IJ. & H., 662. 

Beav., 591. » Pearks v. Moseley (1880), 5 

» Cromek v. Lumb (1839), 3 Y. Ap. Cas., 714. 
& C. Ex., 565. 
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Void limita. children of il upon the death of any such child of A 
^^'''^' without leaving issne.^ 

(13) Gift to grand-children of A living at the death 
of sach of the present or future children of A as should 
die last.' 

(14) Qift to A and a remote class as tenants in 
common.' 

(15) Gift to the children of -4, a bachelor living 
at the death of his eldest son and the children per stirpes 
of such of the children of A as are then dead.* 

(16) Gift to a class to be ascertained 50 years after 
the testator's death, consisting of children of the testator, 
their children and remoter issue.* 

(17) Gift to children of A who attain twenty-five 
or being daughters marry.* 

(18) Gift to the daughters of A and B his wife 
living at the failure of Cs issue.''' 

(19) Gift to the next of kin of the testator to be 
ascertained at the death of his surviving grand-child.* 

(20) Gift to such of the testator's children as should 
be living at the death of a child of the testator or failure 
of such child's issue, which should last happen, in the life- 
time of any husband or wife of the child and the issue 
{per stirpes) of such of the testator's children aa should be 
then dead.^ 

(21) Gift to the children attaining twenty-two,^^ 
twenty-three,^^ twenty-four,^* twenty-five,^* of A or of 
the testator's sons or daughters. 

« Gooch V. Gooch (1861), 14 » Hodson v. BaU (1845), 14 Sim., 

Beav., 565. 558. 

*Goochy. Gooch {lS5\),UBesi.Y„ »® Vawdry v. Geddes (1830), 1 

^3. Kuss. & My., 203; Thomas v. 

» Porter v. Fox (1831), 6 Sim. , 485. Wilbsr/orce (1862), 31 Beav. , 299. 

* Sluart V. Cockerell (1870), L. " BuU v. Pritchard (1826), 1 
B., 5 Ch. Ap., 713. Russ, 213. 

» Speakman v. Speakman (1849), •' Newman v. Newman (1839), 10 

8 Hare, 180. Sim., 51. In re Blakemore^s Settle- 

« Griffi,th V. Blunt (1841), 4 Beav., ment (1855), 20 Beav., 214. 

248. »• Judd V. Judd (1830), 3 Sim., 

» Jee\, Audley (1787), 1 Cox, 324. 525 ; Ring v. Hardwick (1840), 2 

• Hayes v. Hayes (1828), 4 Russ., Beav., 352; Chance v. Chance (1853), 
511. 16 Beav., 572 ; Rowland v. Tawney 
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(22) Gift to A for life and after his dealh to his Void limita- 
•descendants bearing a specified name for life.^ 

(23) Gift to the children of A who attain twenty- 
five except Jf, Y and Z? 

(24) Gift to the testator's children living, and the 
issae of sach as should be dead upon failure at any time 
of issue of one of the testator's daughters.* 

(25) Gift to all the testators' grand-children who 
4ittain twenty-four* or twenty-five.^ 

(26) Gift to the testator's grand-children living at 
the death of each of his present and future grand-children.® 

(27) Gift to the child, if one only or to the children 
if more than one of A^ who attain twenty -five and sur- 
vive her ; the gift being of a sum to be raised from and 
tifter a child attains twenty-five, and A being enciente at 
the testator's death of her only child who afterwards 
attains twenty-five.''' 

(28) Gift to such of the grand-children of the tes- 
tator as her sister should by will appoint and as might be 
living when certain annuities and mortgages are paid off.® 

(29) Gift to such of the nephews and nieces (named) 
of the testatrix as should be living twelve months after 
the death of A and the issue then living and who should 
attain twenty-one or marry, of such of the nephews and 
nieces as should be then dead per stirpes.^ 



(1858), 26 Beav., 67; Boreham y, 
BignaU (1850), 8 Hare, 131 ; Bla- 
grove v. Hancock (1848), 16 Sim., 
:371 ; Pickford v. Br<ywn (1856), 2 
K. & J., 426; Hunter v. Judd 
(1833), 4 Sim., 455 ; Bute v. Harman 
(1846), 9 Beav., 320, where the mar- 
.ginal note is incorrect, the bequest 
having been held void for remote- 
ness. In re Morris settletnent 
(1855), 21 Beav., 174. 

* Repington v. Boberts-Gawen 
(1881), 19 Ch. D., 520. 

» Comport V. Austen (1841), 12 
Sim., 218. 

• Webster v. Parr (1858), 26 
Beav., 236. 



• Newman v. Neimnan (1839), 
10 Sim., 81. 

» Blagrove v. Hancock (1848), 
16 Sim., 371. 

• Coutie7^ V. (ham (1855), 21 
Beav., 91. 

• Merlin v. Blagrave (1858), 25 
Beav, 125. 

• Blight v. Hartnoll (1881), 19 
Ch. D., 294. 

• Bentifick v. Portland (1877), 
7 Ch. D., 693 ; this is an example of 
a class-gift, where the sliares are 
asceiiaiuable as to their smallest 
but not as to their largest amount 
within the legal period. 
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(30) Gift to A for life, then his children successively 
for life and after the death of the survivor of A and her 
children, to B and her children for their lives in liko 
manner and after the deaths of A^ B and their children 
to the appointees by deed or will of the last survivor.^ 

In the following cases the class has been held not 
too remote and the limitation valid : 

(1) Gift to the great grand-children of A living 

when a child of B first attains twenty-one.* 

(2) Gift to such of A\ children as shall attain 
twenty-five, A having died after the date of the will and 
before the testator.^ 

(3) Gift to the children of the testator's unmarried 
son and daughter and the issue of such of the children as 
should die before the death of the survivor of the son, 
daughter and son's future wife.* 

(4) Gift to suoh of the testator's children living at 
his death as should attain twenty-two.^ 

(5) Gift to the grand-children of B living at the 
death of A^ with a direction as to payment at twenty-five.^ 

(6) Gift to the children of A and B who attain 
twenty-five, there being a child of twenty-five at the 
testator's death.*^ 

(7) Gift to the grand-children and great grand- 
children {jper capita or 'per stirpes) of A living at the 
death of a child of A^ which child was living at the- 

testator's death.* 

(8) Gift to the testator's cousins, living at his death 

or born before the death of his widow and the issue of 



» Midgley v. Tatley (1890), 43 Ch. 
D., 401, where the gifts to the 
appointees were held void for 
remoteness. Compare Ashley v. 
Ashley (1833) 6 Sim., 358, where 
cross remainders amongst a class 
of unborn tenants for life were 
held good without discussion. 

• Packer v. Scott (1864), 33 Beav., 
511. 

• Southern v. WoUasion (1852), 
16 Beav., 166; Williams v. Teale 
(1847), 6 Hare, 239. 



• Goodie V. Johnson (1881), 18 
Gh. D., 441 ; here the gift was by 
way of an independent substitu- 
tionary gift for another which 
was void for remoteness. 

• Elliott V. Elliott (1841), 12 Sim.,. 
276. 

• Kerern v. Williams (1832), 5 
Sim.. 171. 

» Picken v. Mathexos (1878), 10 
Ch. D., 264. 

• Wetherell v. Wetherell (1863),. 
1 DeG. J. & S., 134. 
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cousins (lying in the widow's life, such issue taking per 
stirpes and by substitution. ^ 

(9) Gift to the present and future children of A instances of 
with gifts over which are too remote, for example upon tions. ™* ^ 
the death of a child under thirty to the survivors,* or 

upon the death of all the children under twenty-five.* 

(10) Gift to A and B and all their children and 
their heirs for ever, that is, a gift to A and B and their 
children as tenants in common in fee.* 

(11) Gift after the death of the survivor of A and 
B to the immediate or direct descendants of -4 or 5 
bearing a specified name for life.^ 

(12) Gift of the proceeds of sale of real estate, 
directed to be sold upon failure or expiration of an estate- 
tail limited by the will, to the children of B other than A 
living at the failure or expiration of the estate-tail and 
the issue of such of B^s children as should be then dead 
and the issue of A ; with a substitutionary gift to their 
children of the shares of members of the above class 
who should die before the period of distribution.* 

(13) Gift to the present and future children of A 
who should be living at the death of B, with a direction 
to settle the shares of the daughters upon them for life 
with remainder to their children.''' 

(14) Gift of £500 to each of the present and 
future children of the ^ testator's present and future 
nephews and nieces.® 



« Baldimn v. Roger9 (1853), 3 De 
G. M. & «., 649. 

• Taylor v. FrobUher (1852), 5 
De G. & Sin.. 191. 

• Hardcastle v. Hardcastle 
(186*2), 1 H. & M., 405; 

^ Cormack v. Copous (1853), 17 
Beav., 397. 

» Repington v. Roberts Oawsn 
(1881). 19 Ch. D., 521). 

• Heaaman v. Pearse (1871), L.R., 
7 Ch., 275. 

• WiUon V. Wilson (1858), 28 L. 

M, LP 



J. Ch., 95, where the superadded 
condition was held vpid for re- 
moteness except as to daughters 
born in the testator's life-time ; 
Herbert v. Webster (1880), 15 Ch. 
D., 610; cf. Arnold y, Congreve 
(1830),1 Russ. &My., 209, which can 
be no longer treated as law in so 
far as it decides that the gift over, 
in case of grand-children living at 
the testator's death, is invalid. 

« Ston-s v. Benbow (1853), 3 DeG. 
M. & G., 390. 

11 
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as shall from time to time be Lord Vere," it being his- 
intention that the chattels ^^ shall go and be held and 
enjoyed with the title of the family, as far as the 
rules of law and equity will permit." A enjoyed the 
chattels and died leaving two sons, B^ C, born before 
the testator's death ; B enjoyed the chattels and died 
leaving a son D^ born after the testator's death ; D died 
an infant and unmarried. The question was whether the 

ToUemwh" representative of B or oi D was entitled to the chattels. 

Coi'^ntry, Sir John Leach, V. C, who heard the cause in the first 
instance, held that D took a valid interest under the will, 
and his representatives were entitled to the chattels. This 
was confirmed on appeal by Lord Chancellor Lyndhurst ; 
but the House of Lords, upon the advice of Lord 
Brougham, reversed the decree. You will see that there 
were two distinct questions in the case, namely, (1) did 
D take any interest under the will, (2) did B take auy 
interest under the will. As to the first of these questions, 
it is clear that D did not take, for, although in the event 
which actually happened, the limitation to D took eflfect 
on the death of B who was alive at the death of the 
testator, it was quite possible that the successor of A 
might not have been born during the life of the testator, 
and the bequest on the death of such successor might 
not have therefore taken effect within the limits of the 
rule. It must be confessed, however, that though the 
House of Lords decided against the validity of L's 
claim, the reasons assigned by Lord Brougham would 
hardly bear close examination and, indeed, if those 
reasons were sound, they would, as Lord Brougham 
himself admitted, at once destroy the claim of B along 
with that of D} As regards the second question, 
namely, whether B took under the will, the House 
of Lords did not decide the point ; it may be pointed out 
however, that the limitation in favour of jB, as the first 
member of the series, was valid ; it was to take effect 
immediately on the death of A^ and there is no reason 

* Sugden on Property, 339. 
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^hy the first Lord Vere after A should not take, because 
his successors could not take ;V in other words, the bequest 
in favour of the person who may from time to time be 
Lord^ Vere, was not a bequest to a class, but rather 
involved a succession of bequests, the first of which 
might take effect though the others were too remote. 
I must confess, however, that there has been considerable 
difference of opinion upon the point, and matters have 
been complicated by reference to what is called the 
'^ general intent " of the testator which it is, in many 
cases, next to impossible to ascertain. Thus, in Ibbetson ibheuon 
<v. Ibhetson^ the devise was of chattels to trustees, in ibbetson. 
jtrust to permit the same to be used by the person 
entitled for the time being to the possession of real 
-estate under certain settlements, and to convey them 
absolutely to the first tenant in tail under the settle- 
anent who might attain twenty-one years ; it is manifest 
that a person of this description might not come into 
existence within the limits of perpetuity and the bequest 
was held void for remoteness. Again, in the very import- 
ant case of Dungannon v. Smiths the bequest was of ^w>i(ira>i»o» 
leaseholds upon trust for the grandson of the testator for Smltk, 
life, with direction that after his death, the profits were 
to go to the person who for the time being would take by 
descent as heir male of the body of the grandson, and 
the leaseholds to be conveyed absolutely to the first of 
this series of persons who might attain twenty-one ; 
dearly, here also a person of this description entitled to 
take absolutely might not come into existence within the 
limits allowed by the rule, and the property might not 
vest for generations : the bequest, after the life estate, 
was, therefore, too remote and altogether void. In the 
4ictual event, the eldest son of the grandson had 
attained twenty-one during-^ his father's life-time ; this, 



» 5^e the jndfcmetit of Mr. Jus- » (1840) 10 Sim., 495 ; 5 My. & 

ticePatteson in 12 CI. & F., 5a3, Or.. 26. 

and of Mr. Justice Parke in 12 CI. • (1845) 12 CI. & F., 546. 
A F., 608. 
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Cresswell, J. 



r 



of course, was wholly immaterial, as the validity ofc 
the devise was to be tested cot ia the light of actual,, 
but of possible events, and it was a pure accident 
that a person answering the description was in existence. 
Lord Chancellor Lyndhurst in moving the judgment of 
the House of Lords, said : '^ The disposition was to be 
to a person answering two descriptions ; he was to be the 
heir male of the body taking by descent from the gmndson, 
and he was to be of the age of twenty-one years. It is- 
quite obvious that those two circumstances might not 
combine for many generations, and indeed it is possible 
that they might never combine. It is obvious, therefore 
that this disposition of the property is void for remoteness. 
You will see, therefore, that all that it was necessary to^ 
decide for the purpose of these cases was to hold that the^ 
bequest was void for remoteness as the vesting might be 
delayed beyond the period allowed by the rule ; for eve» 
admitting that the bequest in each instance was to a series, 
the entire bequest would necessarily fail, inasmuch as if 
it had been limited only to the first member of the series, it 
would have been obnoxious to the rule against perpetuities. 
These decisions, therefore, cannot rightly be regarded 
as authorities in support of the view that in the case of a 
bequest to a series, '*if any one member of the series- 
may be too remote, the limitiition is altogether void."^ 
Indeed, the opinions embodied in the several judgments 
in Dungannon v. SmitW are by no means easy to reconcile;-, 
but Mr. Justice Cresswell seems to point out the essence- 
of the matter when he says that the question is, not 
whether if A or fi took must take in due time, but 
whether the estate, if taken by any one under this^ 
bequest, must be taken in due time.^ This does not seem 
to be inconsistent with the view that the bequest in favour 
of the first member of the series would be valid if it 
necessarily took effect within the limits of perpetuity. 
Lord Lyndhurst also accepted it as settled doctrine that 



* Mr. Marsden takes the oppo- 
site view, 8$e p« 119. 



« (1845) 12 CI. & P., 546. 
• (1845) 12 CI. & F., 564. 
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if the first estate in the order of succession is not void for 
remoteness, if it is a good estate, it would not be affected 
by the fact of the successive estates being void on that 
account ; buiJie went on to add that there was nothing 
to show that the testator in the case before him intended 
to make a grant of successive estates.^ 

The cise of LiUy v. Hay^ also does not favour the more iHeyv^ Bay. 
stringent view ; in that case, there was a devise of real 
estate to trustees upon trust to distribute the rents among 
certain families whose names were mentioned; Vice-Chan- 
cellor Wigram held the devise good so far as the persons 
named were concerned, and added : " Where the will 
directs that the objects are to take in succession, there can 
be no reason why the devise is to be held void on the 
ground of perpetuity."* To take a case on the other side 
of the line, we may refer to Wainman v. Field^^ where Wainman 
the devise was of freehold to A for life, remainder to B Field. 
for life, remainder to B^s first and other sons successively 
in tail male, and also of leasehold to trustees to pay the 
rents to the person entitled for the time being to the free- 
hold, with direction to convey the same absolutely to him 
as soon as he became by good assurance seised of the land 
in fee simple in possession. Vice-Chancellor Wood held 
that the whole of the bequest after the life-estates wa» 
void for remoteness, as the freehold estates might travel 
through a long series of successive minorities for centuries. 
It is difficult to see, however, why the bequest should not 
take effect in favour of the first tenant in tail who must 
take upon the death of B ; at any rate, the decision in 
Dungannon v. Smith^ upon which reliance was placed, does 
not establish the invalidity of such a bequest, and is, in 
fact, distinguishable, inasmuch as the gift there in favour 
of even the first member of the series was void for 
remoteness. 



« (1846) 12 Cl. & F.. 625. KQm 152. 

• (1842) 1 Hai-e, 580. 11 L. J.. * (1854) Kay, 507. 

Ch., 415. » (18*5) 12 Cl. & F., 546. 

• Cf. DUlon V. Reilly, Ir. B., 10 
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Intention of I have already mentioned to you tliat in some of the 
jrrantor. cases a middle course was adopted, and it was held that 

where the intention is clearly expressed that the bequest 
is to take effect only if all the members of the series may 
in succession enjoy the property for life, the entire bequest 
must necessarily fail if any member of the series is beyond 
the line of perpetuity ; but if, on the. other hand, the inten- 
tion is clear that the bequest should operate in favour of 
such members only of the series as are within the line of 
perpetuity, such intention will be carried out. The 
tendency of the recent cases seems to be in favour of the 
more liberal view, and effect is given to the intentions of 
the testator so far as the law permits.^ 
Rules summa- The leading propositions on the subject of limitations 
V. Broion, to a class and limitations w a series were thus summaris- 
ed by Vice-Chancellor Wood in Cattlin v. Brown^ : 

(i) An executory devise is bad unless it be dear 
at the death of the testator, that it must of necessity vest 
in some one, if at all, within a life in being and twenty- 
one years afterwards. Dungannon v. Smith} 

(ii) The objects of the testator's bounty must be 
ascertained by construing his will without any reference 
to the l-ules of law which prohibit remote limitations 



> See In re Johnson^s Trusts 
<1866), L. R., 2 Eq., 716. Macworth 
v. Hinkman (1836), 2 Keen, 658 ; 
5 L. J. Ch., 127. Of. Fell v. Bid- 
dolph (1875), L. R., 10 0. P., 701. 

Where no question of remoteness 
arises, but a gift to a class fails 
as regards some of the members, 
the entire gift, it seems, does not 
fail; see In re Coleman and Jarrom 
(1876), 4 Ch. D., 165, in which 
case it was held that where 
there is a gift by a testator to 
a class, those members of the 
class who are at his death cap- 
able of taking, take the whole, 
the gift being construed as 
shewing an intention on the paH 
of the testator that the class shall 



take so far as the law allows ; Sir 
George Jessel, M.R., observed : 
** The testator may be considered 
to have a primary and a secondary' 
intention. His primary intention 
is that all members of the class 
shall take and his 8econdai*y inten- 
tion is that if all cannot take those 
who can shall do so. The true 
rule is that those members of the 
class who are, at the testator's 
death, capable of taking, take, and 
those who become incapable of 
taking— whether by dying in the 
testator's life-time, or by attesting 
the will, or by some other opera- 
tion of law— do not take." 

« (1853) 11 Hare, 372. 

• (1846) 12 CI. & F., 546 (570). 
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nnd, after the will has been construed, the rules of law as 
to perpetuities are to be applied to the objects so 
ascertained. 

(iii) If the devise be to a single person answering Oattim 
a given description at a time beyond the limits allowed ^^^'^^^^^ 
by law, or to a series of single individuals answering a 
given description, and any one member of Uie series 
intended to take may by possibility be a person excluded 
by the rule as to remoteness, then no person whatever 
can take, because the testator has expressed his intention 
io include all, and not to give to one excluding others. 
Proctor V. Bishop of Bath and Wells,^ Dangannon v. 
Smith.^ 

(iv) Where the devise is to a class of persons 
answering a given description, and any member of that 
class may possibly have to be ascertained at a period 
exceeding the limits allowed by law, the same consequence 
follows as in the preceding rule, and for the same reason. 
Jee y,Avdley^ Leake v. Rohinson^^ Gooch v. Gooch.^ 

(v) Where there is a gift or devise of a given sum 
of money or property to each member of a class, and the 
^ift to each is wholly independent of the same or 
similar gift to every other member of the class, and can- 
not be augmented or diminished whatever be the number 
of the other members, the gift may be good as to those 
within the limits allowed by law. Storrs v. Benhow*^ 

I now purpose to examine how far the principles we 
have hitherto explained are consistent with Hindu law 
and ought to be engrafted on that system. But before 
I do so, I ought to point out that the very stringent rule 
laid down in Leake v. Robinson has not, even in England, Leake 
•been regarded as the embodiment of good sense and Rohinsm. 
wisdom. Indeed, Sir William Grant, M. R., in his 
judgment in that very case, observed that it would 
have been well if the t)ourt3 had originally held an 



J 



(1794) 2 H. Bl., 358. * (1817) 2 Mer., 363. 

« (1846) 12 CI. & F., 646 (574). » (1851) 14 Beav., 565. 

=« (1787) 1 Oox., 324. • (1833) 2 Myl. & K., 46. 
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executory devise transgressing the allowed limits to be 
void only for the excess where that excess could be 
Pearh clearly ascertained.^ Similarly, in Pearks v. Moseley^ 

Mweiey, Lord Chancellor Selborne said : " It may be that if Jee 

V. Audlei/, Leake v. Robinson^ and a long series of cases 
which have followed them, had never been decided, the 
Courts might have reasonably wished, if they could, to 
find some means of modifying the application of the rule 
of remoteness, so as to preserve as much as possible of the 
intention of testators, and sacrifice only, if they could 
discover it, the real excess. But whatever one might 
have thought of the possibility of doing this, if the ques- 
tion had been entirely free from discussion, it has been 
long since settled and determined ; and I apprehend that 
now no authority, less than that of the Legislature, can 
alter it." Lord Penzance added that the matter might 
very well have been debated a hundred years ago, and 
might be worthy of consideration now, if the question 
were one of legislation. This, at any rate, is warning of 
which we might well take heed ; and you will not, there- 
fore, be surprised to hear that the artificial rule which 
operates to exclude a whole class because the bequest to- 
one member is tainted with the vice of remoteness, 
although made applicable by the Legislature to the limited 
class of cases to which Sec. 102 of the Indian Succession 
Act extends, and although applied in all its severity in some 
of the earlier cases in this country even where the bequest 
failed Tor reasons other than the vice of remoteness, has 
been, in later cases, practically regarded as inapplicable to 
dispositions by Hindus. 
Bramamayi One of the earliest cases in this country in which the 

Jo es Chand q^i^stion was raised is Bramamayi Dasi v. Joges Chandra 
hutt.^ There the testator, after giving life estates to his 
four sons and two grandsons, directed that upon the death 
of any of his sons without leaving male issue* " the share 



* (1817)2Mer.,389;16R. R.,182. case criticised by Wilson, J., in 

• (1880) 5 Ap. Cte., 714, 726. I. L. R., 12 Cal., 671 (1886). 

 (1871) 8 B. L. K., 400. See this  The woi-ds " male issue *' were 
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of such son should belong to the survivors of the sons and 
grandsons for life, and their respective male issue abso- 
lutely after their death." The gift over was construed as 
a gift ^' to the surviving sons and the living male issue of 
the deceased sons as a class, the surviving sons to take for 
their lives, and the issue of the deceased sons absolutely." 
Of course, their male issue might include persons born 
after the death of the testator, and in respect of such 
unborn persons the gift was bad ; it was held, therefore, 
that the entire gift over failed. Norman, C. J., after 
pointing out that the gift, so far as it was a gift to the 
unborn male issue of the sons and grandsons of the 
testator, must fail by reason of the rule that a gift by a 
Hindu to a person not ascertained or capable of being 
ascertained at the time of the death of the testator, cannot 
take eflfect, went on to observe : " It is a well settled rule 
in construing wills, founded upon excellent reasons, and 
which has been adopted in Sec. 102 of the Indian 
Succession Act, that where there is a gift to a class and 
some persons constituting such class cannot take in 
consequence of the remoteness of the gift or otherwise, 
the whole bequest must fail." 

A similar question was raised in a later case * which Sovdaminfif 
arose upon the construction of another clause in the will joges Chandm. 
we have just considered. The testator after giving life 
estates to his sons and two grandsons directed that upon 

construed as equWaleiit not to male issue are void, as including 

"sons" but to "descendants objects too remote or incapable of 

issued from his loins.*' takinp^ a benefit under this will, 

' Soudaminey Dosttee v. Jogesh all Umitations ulterior or expect- 

C9iandraZ>tftMlB77,I.L.B.,2Cal., ant on such remote or invalid 

262). The learned Judge distin- devises are also void for the reasons 

guished the case of Krishna Mo- given in the case of Proctor v. The 

mani Dan v. Ananda Krishna Bishop of Bath {179^, H,BL,35S), 

Boss (1869, 4 B. L. K. O. C, 231, such i*easons being equally appli- 

279) on the ground that there the cable to a Hindu as to an English 

gift over, did not in terms com- testator, and such reasons would, 

prehend a class of issue whom the of course, apply more strongly in 

fii*st taker should leave surviving a case where an object of the 

and held, that '* B took nothing prior devise, as B in this case, 

under the devises in the testator's actually came into existence." 
will. And if the devises to the 
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the death of any of the life tenants " leaving lawful male 
issae, such male issue shall succeed to the share of their 
father, to be transferred to them on attaining the age of 
twenty-one years." At the death of the testator one of 
his sons A had a son B ; but as A survived the testator, he 
might possibly have other children born after the death of 
the testator^ and the bequest, so far as these unborn children 
were concerned, was, of course, void ; it was consequent- 
ly held, upon the authority of Leake v. Robinson, that B 
took nothing under the will as he was one of a class 
some members of which were incapable of taking under 
the testator's will. Pontifex, J., observed : " If any 
other sons had been born to A, they certainly would 
not have been capable of taking under the testator's 
will ; and, in that case, it seems to me, it would not 
have accorded with the testator's intentions that B should 
take the whole of A^s share to the exclusion of his 
brothers. The question of the testator's intention in 
such a case was well considered by Sir William Grant in 
Leake v. Robinson, and of course, the question of inten- 
tion is the same whether a testator be English or Hindu." 
Of course, the fact that A never had any son other than 
B ever born to him, was wholly immaterial. 
Kherodemoiieij The Same questiou was raised in the case of Kherode- 
Doorgamo)iey, money Dossee V. Doorgamoney Dossee ^ where the bequest 
was by the testator, " to the son lately born to A and to 
the son or sons that may hereafter be born to him ;" it was 
held, upon the autliority of the cases I have just referred 



» (1878) I. L. R., 4 Cal., 455 ; per 
Garth, C. J., and Markb}^ J., 
affirming the decision of Pontifex, 
J. Mr. Justice Markby pointed 
out that the Judicial Coramittee in 
Soorjee Money Dosse v. Dino- 
hiindhoo Mullick (1862), 9 Moo. I. 
A., 123, by upholding a gift to 
sons, to go over, if any of them 
died leaving a son or a son's son 
*• to such of my sons and my son's 
sons as shall then be alive," and by 
their subsequent approval of that 



case in Bhoohan Mohini Dehya v, 
Hurrish Chunder Chotodhry (1878)', 
51. A., 138; I. L. R., 4 Cal., 23, 
had not recognised the validity of 
a gift to a c1ai>s including '* son's 
sons, etc.," which might include 
unborn persons, and consequently 
the two decisions of the Privy 
Council referred to did not form 
any exception to or extension of 
the rule laid down in the Tagore 
Case (1872), I. A. Sup., 47. 
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to, that the gift was to a class, some members of which 
could not legally take and was consequently wholly 
void. 

But, this course of uniform adherence to principles 
of construction borrowed from English law, principles 
which very often defeat the intentions of testators, 
and which would be wholly inapplicable to this country, 
but for the questionable assumption that rules of construc- 
tion are the same for all testators, be they Indians^ or 
Englishmen, has been rudely disturbed by a recent 
decision of the Privy Council.^ In that case u4, his son 
B^ and his grandson C were members of a joint Mitak- ^^^^^^ Chand 
shara family. As B wjis a man of profligate habits, A AmaidaKm\ 
with a view to save the ancestral property from being 
wasted by the vices and extravagance of B, executed a 
deed of gift in favour of C, which provided that " C 
himself and his own brothers who may be born hereafter, 
are and will be the permanent and rightful owner* and 
claimants of all the ancestral properties.*' B was a party 
to this gift, and received substantial consideration for his 
consent to a total exclusion from the ancestral property ; 
the deed was registered, and ostensible change of posses- 
sion was eifected by proper and necessary mutation of 
names in the revenue registers. Upon the death of both 
A and C, the properties were claimed by the mother of C 
as heiress ; but the creditors of B impeached the legality 
of the settlement on the ground, among many others, that 
as the deed, which clearly contemplated benefits as well to 
C as to after-born sons of B^ was inoperative in favour of 
unborn persons, it was inoperative even as regards C The 
Judicial (jommittee held that the transfer was not void 
but took effect as a valid transfer to C ; the whole of the 
judgment is well worth careful perusal, but I must 
content myself with quoting only one passage: "It is 
said that the gift is made to a class, and that inasmuch Judgment of 
as some of the class are unable to take, none can take, Committee. 
and certain sections of the Indian Succession Act, 

• Eai Bishm Chand y, Asmaida Koer (1884), L. R., 11 1. A., 164. 
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Liiiien Chand 1865, are invoked to give weight, to this contention, the 
Asitittida Koer. Legislature having thought fit to apply those sections to 
Hindu wills. Independently, however, of the distinction 
which may be taken between wills, the operation of which 
is suspended during the testator's life, and deeds which 
operate immediately, specially such deeds as confer a present 
interest upon a present person, the sections cited have no 
bearing on such a gift as that under consideration. Sec- 
tion 102 lays down the rule that a bequest inoperative as to 
some of a class shall be void, not in all cases, but only 
when the bequest offends against the rules contained in 
Sees. 100 and 101, and the gift under consideration does 
not fall within either of these two sections. It may be 
that illustration {h) to Sec. 102 imports into India an 
English rule of construction which usually defeats the in- 
tention of the testator. But whatever force the illustra- 
tion may have— and it seems out of place as attached 
to a section intended not to define the word ' class, ' but 
only to establish a special incident of gifts to classes — 
it is not made applicable beyond the two cases 
contemplated by Sees. 100 and 101. Assuming that 
the deed is intended to express a gift to the 
brothers of C, which cannot take effect as such, what 
is the whole scheme of the parties ? We find them 
bent on saving the ancestral estate from the consequences 
of the continued extravagance of one of its members. 
The plan they adopt, probably the only plan open to them 
except a complete partition, is a transfer by the head of the, 
family, with the consent of his son, to the lower generation. 
The only member of that generation is the grandson C. 
He, therefore, is made to take by name and immediately 
and the possession and ownership are transferred to him. 
Is then the gift indisputably designed for him, wholly 
to fail, because the parties supposed that they could 
join with him, possible afterborn sons, who, if any 
had happened to be born, could not legally claim 
under a gift ? Is B whose interests were bought out 
for valuable consideration, to re-enter upon his son, in 
whose favour they were bought out? No doubt that. 
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on the present assumption, some portion of the intention sis/i^n Ckand 

must fail, but that is no reason why the whole should ^gtmida Koer. 

fail. The paramount intention was to get rid of B by 

passing the property to his sons. That intention is 

much more readily effectuated by giving the property 

to C, the only then son of fi, than by holding that the 

deed and all that followed upon it, the mutation of 

names, the possession and management of the mother 

of C did not operate any change at all. 

" Cases are not rare, in which a Court of construction, 
finding that the whole plan of a donor of property cannot 
be carried into effect, will yet give effect to part of it 
rather than hold that it shall fail entirely. In the 
present case, there is every reason for holding that if 
C^s possible brothers are not able to take by virtue of 
the gift, he shall take the whole. He is there present and 
able to receive the gift. He is an individual designated 
in the deed ; if the deed stood alone, it is a question in each 
case whether a designated person, who is coupled wiih a 
class described in general terms, is merged into that class 
or not, but the deed did not stand alone. It is followed 
by actions of a kind which, even without a deed, may work a 
transfer of property in India. C is entered in the Col- 
lector's books as the sole possessor of property, and his 
guardian takes possession, first, in his name and afterwards 
as his successor. The circumstance, that the parties 
wished to do something beyond their legal power, and that 
they have used unskilful language in the deed of gift, 
ought not to invalidate that important part of their plan 
which is consistent with one construction of the deed and is 
clearly proved from the transfer of the property in fact. 
But it is not necessary to view this transaction as though 
it were to be determined by rules of construction drawn 
from English law and applicable to English deeds of 
gift. The High Court viewed it in the light of a parti- 
tion. It cannot be strictly a partition, for according to 
the Mitakshara^ there can be no partition directly between 

* Chap. I, sec. 5, Vei'se 3. 
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Bisheii Ciuind grandfather and grandson while the father is alive. But 
A$maida Koer, ^^ ^^ ^ family arrangement, partaking so far of the nature 
of a partition, that B receives a portion and is thence- 
forth totally excluded, and quoad ultra A surrenders his 
interest to his grandson, who, on a complete partition 
among the whole family, would be entitled to one-fourth. 
Now, in such an arrangement, it would be quite consis- 
tent with Hindu ideas of ancestral property to express a 
desire that the whole generation into which the property 
was transferred should benefit by it. Indeed, in the case 
of a partition between father and sons, it is laid down in the 
books, that if a son, born after the partition of ancestral 
estate, does not, out of the residue of his father's estate, 
get a share equal to what his brothers had obUiined, the 
other brothers must contribute to a share out of their 
portions. This rule is to be found in the Dayabhaga,^ which 
is a Bengal authority, but it refers to Vishnu and Yajnya 
Valkya, authorities on which the Mitakshara is founded. 
Indeed the principle of the joint family is not less closely 
but more closely insisted on by the Benares school than 
by the Bengal school of law. But their Lordships are 
not now affirming the law on this point, nor are they 
deciding or prejudicing any question which may arise 
between his heirs on the one hand, and his brothers, if 
any should be born, on the other. They are only shewing, 
that the notions present to the mind of the head of a 
joint Hindu family who is making a family arrangement 
are something very different from the notions present to 
the mind of an English testator when he makes a gift to 
a class." 
Eamlaii Sett It is somewhat difficult to say from this judgment 

Kanaiiall Sett, what was the prccisc ground of the decision^of the Judicial 
Committee, whether, in fact, their Lordships intended to 
lay down that the rule in Leake v. Robinson was inappli- 
cable to this country, or whether the decision was mainly 
based upon the special and peculiar circumstances of the 
case. The whole question, however, was elaborately 

> Chap. VII, sees. 10, 11, 12. 
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discussed by Wilson. J., in a later case^ where the testator ^«'»^«^ 
had by a deed of gift conveyed certain properties to two Kamiiah 
of his grandsons and to any brothers of those two who 
might be subsequently born ; the deed further provide<l 
that the existing grandsons should take possession of the 
property and have their names registered in the CoUec- 
torate, but that the rights and interests of their brothers 
who might be born in the future, should in no way be 
extinguished. In the face of the Privy Council decision , 
the conclusion was inevitable that the gift was good 
as to the living grandsons though inoperative as to 
their unborn brothers. The true ground of the decision 
of the Judicial Committee was stated to be that "in 
construing family settlements, Courts are to ascertain the 
real meaning of the parties to the transaction, that when 
that meaning has been ascertained, if it appears that the 
whole plan cannot be carried out, but that a part of it 
can, effect is to be given to that part." You will not fail 
to observe that the case before the Privy Council and the 
case before Mr. Justice Wilson were cases of gift under a 
deed, and, in each case, the gift failed partially not because 
it was tainted with the vice of remoteness, but because it 
was to persons who were incapable of taking under the 
Hindu law. Mr. Justice Wilson, however, after refer- 
ring to the earlier cases in Calcutta went on to add that 
the principle of construction adopted by the Privy 
Council justified the inference that where there is a gift 
to a class, some of whom are or may be incapacitated from 



 BanUal Sett v. Kanailal Sett 
(1886), I. L. R., 12 Cal., 663, per 
Garth, C. J., and Wilson, J., re- 
vei-sing the decision. of Pigot, J. 
In the earlier case of Cally Nath 
V. Chunder Nath (1882), I. L. R., 
8 Gal., 378, the testator made a 
bequest to his grandsons, subject 
to life interests and annuities and 
other charges created by the will ; 
he named two grandsons and 
spoke of others ** whose names will 
be mentioned hereafter ; " there 

M, LP 



were in fact, six gi-andsons born 
in the testator's life-time. It was 
contended, that this was a gift to 
grandsons as a class, and that as 
some of the class might not be born 
until after the testator's death,, 
the entire gift was void. Garth, 
C. J., andPontifex, J., upheld the 
view of Wilson, J., that the gift 
was to grandsons living at the 
testator's death only and was good 
as giving absolute estates to the 
living grandsons. 

12 
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taking because not born at the date of the gift or the 
death of the testator as the case may be, and, where there 
is no other objection to the gift, it enures for the benefit 
of those members who are capable of taking. These obser- 
vations clothed in extremely guarded language, and wholly 
unnecessary for the purposes of the case in which they 
were made, have been treated as authority for the proposi- 
tion that the principles laid down by the Privy Council, 
apply not only to cases where there is a present gift to a 
living designated individual capable of taking, followed 
by actions of a kind which even without a deed work a 
transfer of property in this country, but also to cases in 
which there is a contingent gift to a class of persons to 
be ascertained at a future period.^ But I am not 



' The questions discussed above 
Tiave been raised in several cases 
in Bombay. In Jairam v, Kuverbai 
■(1886), I. L. R., 9 Bom., 491, a gift 
over, in a will in favour of the 
children of the surviving brother 
of the testator, viras held void as a 
gift to a class which might include 
unborn persons. In Krishnanath 
T. Atmaram (1891), I. L. R., 15 
Bom., 543, where a right of resi- 
dence was given to a class some of 
whom were not entitled to take, 
Sargent, G. J., andBayley, J., held 
that the benefit which each mem- 
ber of the class took was in no 
way dependent on the number of 
the children, but that each had a 
distinct and independent right to 
reside in the house, and that con- 
sequently the plaintiffs who were 
.born in the testator's life-time 
were entitled to succeed. 

In Mangaldas v. Tribhuvandas 
<189l), I. L. R., 15 Bom,, 652, a gift 
in a will to a person who survived 
the testator, and after his death, 
** to his sons and daughters who 
may be alive " was upheld by 
Farran, J., in favour of one alive 
at the testator's death upon the au- 
thority of Sett's Case (I. L. R., 12 



Cal., 663). In TtHbhuvandas v. 
Gangadas (1893), I. L. R., 18 Bom., 
7,Starling, J., held, that in the case 
of a gift to a class, if there is a 
person in existence at the time of 
the gift capable of taking and 
whom undoubtedly the donor in- 
tends to benefit, he is entitled to 
take, although others of the same 
class subsequently come into exist- 
ence, whom the donor meant the 
gift also to benefit, but who cannot 
take because of their non-exis- 
tence at the date of the gift. In 
Krishna Bow v. Bena Bai (1895), 
I. L. B., 20 Bom., 571, Farran, 
C. J., and Strachey, J., held in 
favour of the validity of a 
gift over to son's children living 
at the death of the testator as 
regards those members of the 
class who were capable of taking. 
In Khemji v. Morarji (1897), I. L. 
R.,22 Bom., 533, where Tyabji, 
J., had to consider the validity 
of a bequest to sons, daughters 
and widows of deceased sons 
of the testator, he held, that 
the gift was to a class of which 
some members were not in exist- 
ence at the time of the testator's 
death, and consequently that the 
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^ware of any decision in which the doctrine of Leake v. Bombay cases. 
Rohinson has been repudiated when the gift to a class 
fails as regards some of the members by reason of the 
Rule against Perpetuities.^ 



whole gift was void. It was 
pointed out that the primary duty 
-of the Court was so to con- 
strue the will, as to carry out, as 
far as possible, the intentions 
of the testator, and that if the 
'Court comes to the conclusion 
■that the testator had the primary 
intention of benefitting all the 
members of a class, and if such 
intention fails by reason of its 
being void, yet if the Court can 
deduce a secondary intention, that 
at least such members of the class 
should take, as were in existence 
at the time of the testator's 
-death, then effect should be given 
to such secondary intention 
but not otherwise. Cf. Javer 
JBai V. Eabli Bai (1890), I. L. R., 
15 Bom., 326 (331). In Madras, the 
leading decision is Manjamma v. 
Padmanahhayya (1889), I. L. B., 
12 Mad., 393, where it was held, 
that in the case of a gift to a class 
of persons to be ascertained at 
the death without issue of A 
who took only a life estate, the 
gift took effect, as regards a per- 
r son, living at the death of A with- 
out issue, even though, the gift- 
-over to his possible brothers might 
have been inoperative. Cf. Sri- 
nivasa v. Dandayudapani (1889), 
J. L. R., 12 Mad., 411, where a 
gift of a fund to a daughter, for 
life and to transmit the corpus 
4ntact to her male descendants 
-was held not to be a gift to the 
male descendants as a class, but 
to give the daughter, a daughter's 
-estate, to devolve upon her male 
descendants. See also Chekkone- 
Jcutti v. Ahmed (1886), I. L. R., 
10 Mad., 196, where a gift, to 



take effect, at an indefinite future 
time, was held void under the 
Mahomedan Law. In Calcutta, 
the observations of Wilson, J., 
quoted above (p. 177) have been 
applied to the case of a testa- 
mentary gift ; see Bhoba TaHni 
Y. Peary £dll (1897), I. L. R., 24 
Cal., 646 (660). In a recent 
case before Mr. Justice Stanley, 
Rojomoyee v. Troylucko Mohiney 
(1901), 6 C. W. N., 267, it was held 
upon the authority of Leake v. 
Rohinson (1817), 2 Mer. , 363 ; Pearks 
V. Moseley (1880), 5 A. C, 714 ; and 
In re Dawson (1888), 39 Ch. D., 155, 
that where a gift is made to a 
class of persons some of whom are 
incapable of taking, the disposi- 
tion fails as to all and that the 
rule applies, even though all the 
members of the class are born 
before the gift takes effect, if it 
was antecedently possible, that 
they might not have been so born, 
inasmuch as, the fact, that the 
gift might have included objects 
too remote, is fatal to its validity, 
irrespective of the actual event. 
The cases reported in I. L. R. , 12 
Cal., 663 ; and I. L. R., 23 Bom., 
533, were apparently cited in argu- 
ment but were not noticed by the 
Court. 

* Reference may usefully be 
made to two recent decisions of 
the Judicial Committee which have 
some bearing upon the questions 
discussed above. In the first of 
these cases, TaraJceswar Roy v. So»i 
SekJiareswar (1883), 10 I. A., 51 ; I. 
L. R., 9 Cal., 952, the Courts were 
called upon to construe the will of 
a testator who had given certain 
properties to his brother's three 
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Let us now take a retrospect, so that we may be sure- 
of the actual position : 

(i) In cases where sec. 101 of the Indian Succession 
Act and sec. 14 of the Transfer of Property Act apply, 
if a future interest in favour of a class fails by reason of 
remoteness as regards some of the members of the class, 
the interest fails as regards the whole class. This is in* 
accordance with Leake v. Robinson.^ 

(ii) Even in cases governed by the Indian Succes- 
sion Act and the Transfer of Property Act, if a future 
interest in favour of a class fails as regards some of it{^ 
members, neither by reason of its remoteness, nor by 
reason of its being obnoxious to the rule laid down in 
sec. 100 of the Indian Succession Act and sec. 13 of the 
Transfer of Property Act, the interest does not necessa- 



Bons, their sons, grandsons and 
other descendants in the male line, 
and had directed, tliat if **any 
of them die without leaving a 
male child, his share shall devolve 
on the surviving nephews and their 
male descendants and not on their 
other heii*s.** It was contended 
that the gift over was a gift to a 
class, composed of the surviving 
nephews and the descendants of 
deceased nephews and that, as some 
of the descendants of deceased 
nephews might be born after the 
testator's death and might con- 
sequently not be legitimate objects 
of gift, the gift over was wholly 
void as to aU the intended objects. 
The Judicial Committee however 
held, that the phrase "any of 
them" meant any of the three 
nephews, not any of their descen- 
dants, and that on the death of 
any of the three nephews, his 
share shall go to the surviving 
nephews or nephew and not to 
the descendants of a dead nephew. 
Apcording to the construction thus 
adopted, the gift over was to 
persons alive and capable of taking 



on the death of the testator, 
to take effect on the death of a 
person or persons also then alive, . 
and was competent according to 
the authority of Soorjee Moneys 
Case as explained in the Tagore 
Case* 

In the second case which came- 
before the Judicial Committee, 
Eai Kishore Dasi v. Debendra 
Nath Sarkar (1887), 15 I. A., 37 ; 
I. L. R., 15 Cal., 4G9, there was a 
gift over to surviving brothers 
with a direction that the sons of 
a predeceased brother or brothers- 
should stand in the place of their 
fathers; it was held, that these were 
two separate provisions; and that 
consequently in regard to the share 
of a brother dying, where there are 
no sons of a predeceased brother 
in existence, there was a valid gift 
over to survivors, even assuming 
that the second provision would 
have been void as being a gift to 
a class, some members of which' 
might be qualified to take while 
others might not be so qualified. 

' (1817), 2 Mer., 363. 
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rily fail as regards the whole class. This is in accord- Sumraary. 
:ance with In re Coleman and Jarrom} 

(iii) In cases not governed by the Statutory law 
just referred to, the limits of the Rule against Perpe- 
tuities have not yet been judicially determined with 
precision. When a rule of remoteness applicable to such 
cases comes to be definitively settled, it is doubtful 
whether there will be attached to it as rider any such 
inflexible rule of construction as is embodied in Leake v. 
Robinson.^ The policy of that rale has been questioned 
-by high authority in England, and the reasons on which 
it is avowedly grounded, do not apply to the habits and 
customs of the people of this country.^ 



> (1876),4Ch.D..165. 

• (1817), 2 Mer., 363. 

• The I'eason for the rule in 
JjJngland is very clearly stated in 
Leake v. Robinson in a passage 
which was adopted by Lord Chan- 
cellor Selborne in Pearks v. Mose- 
ley and which has been quoted 
above {see p. 143). Mr. Justice 
Wilson, referring to these remarks, 
said : " These words were used in 
England, a country in which the 
nearest relatives are separate in 
property, in residence, and in all 
the details of life ; one brother is 
no more affected by a gift to 
another brother than by a gift to 
a stranger, and, there is all the 

-difference in the world between 
a gift to all the members of a class 
and a gift to some of them. But 
with Hindus' the joint family state 
is the normal state ; separate pro- 
perty is the exception. Even 
where individual members of a 
family have separate property, 
they may and generally do conti- 
nue to live together joint in food 
.and worship, and joint as to their 
inherited property. Moreover, 
there are also ordinarily in or 
attached to the family a number 
-of dependent members and even 



dependents not strictly members 
of the family. This is the state of 
things which every Hindu settlor 
and testator contemplates as exist- 
ing and desires to perpetuate. To 
people living in such family com- 
munities, the language of Sir 
William Grant seems to me by 
no means appropriate. It may 
make and perhaps genemlly does 
make comparatively little differ- 
ence whether the title to property 
is vested in a large or smaller 
number of the members of the 
family. The difference would 
certainly not be such as to war- 
rant the use of the expression, * a 
new will ' in the same sense as in 
England." I. L. B., 12 Cal., 683. 
See also p. 678, where Wilson, 
J., points out that rules of con- 
struction borrowed from English 
law ought not to be indiscri- 
minately applied to people whose 
habits of thought and modes of 
expression are radically dif- 
ferent. The Judicial Committee 
observed in the case of Hunooman 
Prasad v. Babooee MunraJ (1856), 
6 Moore's I. A., 411, that '* deeds 
and contracts of the people of 
India ought to be liberally con- 
strued. The form of expression 
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Summary. (iv) In coses not governed by the Statntoiy law, wheiv 

a gift to a class fails in respect of some of its members 
for reasons other than remoteness, there does not seem to 
be any good ground why an artificial rule of construction 
should be imported to defeat the intentions of the donor ; 
such intentions, wherever they may be fairly ascertained, 
ought to be carried out as far as the law allows. Bislien 
Chand v. Asmaida Koer} 

the literal sense is not to be so tions, however, have been only too 

much rei^arded as the real mean- often forgotten or ignoi'ed. 

ing ©f the parties which the trans- " (1884), 11 1. A., 164 ; I. L. R., 

action discloses.*' These observa- 6 All., 560. 



LECTURE VIIL 

Thb Rule against Pbrpbtuitibs as it affects 

Powers. 

In the present lecture, I purpose to examine the Preliminary 

.• pjv-oi • l -n i»^» observations, 

operation oi the Kule against Jrerpetuities upon powers. 
It would be impossible within the scope of a single lecture 
to place before you an elementary exposition of the 
doctrine of powers in its manifold applications, and any 
such extended enquiry would, indeed, be foreign to our 
present purpose ; we must, therefore, limit ourselves to a 
statement and illustration of the leading principles which 
govern questions of remoteness in powers. Besides, you 
will find that the principal questions which arise in 
this department of our subject have not, to any appre- 
ciable extent, received the benefit of judicial exposi- 
tion in this country, and, as pointed out by the Judicial 
Committee in a recent case,^ the English law of powers^ 
is not fit to be applied generally to Hindu Wills. It 
therefore, seems desirable to confine ourselves to an 
examination of such only of the leading principles of 
the subject as do not owe their origin to any very special 
or technical features of English jurisprudence. 

A power has been defined as an authority reserved 
by, or limited to, a person to dispose of, either wholly or 
partially, property either for his own benefit or for that of 
others* ; the word is used as a technical term and 

* Motivahoo v. Mamoohai (1897), by some one who directs the mode 

1 C.W. N.. 366;I. L. R., 2IBom., in which that power shall be 

709 : 21 1. A., 93. exercised by a particular instru- 

*•* A power of appointment is ment." Per Sir George Jessel, 

a power of disposition given to a M. R., in Freme v. Clement (1881), 

person over property not his own, 18 Ch. D., 499 (504). 
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must be distingaisbed from the dominion wbicb a man 
has over his own property by virtue of ownership. 
Powers must, further, be distinguished from trusts. In 
the language of Chief Justice Wibnot, powers are never 
imperative, they leave the act to be done at the will of 
the parly to whom they are given ; trusts are always 
imperative, and are obligatory upon the conscience of the 
party intrusted. Powers and trusts, are, however, occa- 
sionally so blended, and partake so much of the nature 
and qualities of both that it may be difficult to say under 
which category a particular disposition ought to be placed; 
judicial decisions, have, therefore, established an inter- 
mediate class called powers in the nature of trusts.^ 

A power may be void for remoteness by reason of the 
existence of one or more of several circumstances. In 
the first place, a power is bad, the scope and purpose of 
which is to create a perpetuity or to render property 
inalienable beyond the term allowed by law. In the 
leading case upon the subject, Duke of Marlborough v. 
Lord Qodolphin^ the devise was of real estates to several 
persons for life, with remainders to their first and other 
sons in tail male successively ; the testator further 
empowered and directed his trustees, upon the birth of 
every son of each tenant for life, to revoke the uses 
therein limited to their respective sons in tail male, and 
to limit the estates to such tenant in tail for his life, with 
remainder to his sons in tail. Lord Northinofton held 
that the power to revoke was void as tending to a perpe- 
tuity. 

In the next place, if a power can be exercised at a 
time beyond the limits of the Rule against Perpetuities, it 
is bad. This may happen in various ways. For instance, 
it' the donee of the power may have to be ascertained at 
a remote period, a power exerciseable by such a person, 
is invalid. Or, if the subject-matter in respect of which 



\ 



> Harding v. Glyn (1733), 2 W. & 
T. L. C.,335. 



(1759), 1 Eden, 401. 
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the power is to be exercised may not come into existence Power how 

. . vitiated. 

within the limits of time prescribed by the rule^ the power 
wonld be bad. Briefly speaking, if the occasion on which 
the power can be exercised may fall beyond the limits of 
the mle, whether by reason of the uatare of the subject- 
matter, the object or the duration of the power, it is void 
for remoteness. Bat, when either the donee of the power 
or the occasion for its execution is confined in terms with- 
in the limits of the rule, the power is valid. Thus, a 
power given to the unborn child of a living person is too 
remote, as its effect is to tie up the property and render it 
incapable of disposition during the whole life-time of such 
child* ; in fact, as Lord Cbancellor Selborne pointed 
out, the effect is precisely the same as if there had been a 
gift to the unborn child for his own benefit dependent 
upon a condition that could only be ascertained at the 
moment of his death, which would be clearly beyond the 
permitted limit of time.* If, however, the unborn child 
has a general power, that is, a power which the donee 
■can exercise in favour of any person he pleases, he may 
■appoint to himself or to his own executors and adminis- 
trators* ; he has, consequently, absolute control over the 
property, and such a power, being, as Lord St. Leonards 
puts it, in the nature of property, does not fall within 
the mischief of the rule.* But if the exercise of such 
general power is made conditional on the consent of some 



> Wollaston v. King (186S), L. R,, 
^ Eq., 165. 

• Morgan v. Gronow (1873), L. 
K., 16 Eq., 1 (10). It wiU be 
remembered, of course, that under 
i;he English law, if a life or lives 
in being is not taken as part of 
the period daring which vesting 
is postponed, the other portion, 
namely, twenty -one years cannot 
be exceeded ; thus limitations 
which may possibly take etfect 
beyond twenty -one years from the 
instrument coming into operation 
■are void for remoteness. Palmer 



V. Holford, 4 Russ. (1828), 403 ; 
Speakman v. Speaknuin (1819), 8 
Hare, 180. 

• Irwinv.Farrer (1812), 19 Ves., 
86 ; Mackenzie v. Mackenzie (1851), 
3 Mac. & G., 5o9. 

* 8ugden on Powers, 683 ; Bray 
V. Bree (183J), 2 CI. & F., 453 ; see 
Cooks V. Cooks (1887). 38 Ch. D., 
202, where it was held that in 
the case of a voidable settlement, 
subsequently confirmed, the period 
from which the rule is to be 
reckoned runs from the date of 
the deed. 
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other person or contingent on the happening of some 
possibly remote event, the power is baJJ 

As an illustration of the way in which remoteness of 
the subject-matter may vitiate a power, we may take the 
case of Qoodier v. Johnson^; there the testator directed 
his trustees, after the death of the longest liver of his son, 
his daughter and any widow whom the son might leave* 
to sell his estate and apply the proceeds for certain speci- 
fied purposes; as the trust itself was void for remoteness, 
the gift of the sale-proceeds which were not ascertainable 
within the limits of the rule, was also invalid. Similarly* 
in Blight v. Hartnoll * there was a direction for the sale 
of a property after certain incumbrances subsisting there- 
on had been discharged ( which might possibly happen 
beyond the time limited by the rule), and for the distribu- 
tion of the proceeds among such of the grand-children of 
the testator as might be living at the time of the sale in 
such proportions as his daughter should by will appoint. 
The bequest was void as well because the class to take a& 
the subject-matter, might not be ascertained within the 
limits of the Rule against Perpetuities. 

You will remember that in a previous lecture, I 
explained to you the principle of separable limitations* 
and pointed out that unless a settlor or testator has him- 
self separated the contingencies, the Courts will not split 
the gift for him. The same question often arises in 
reference to the separableness of powers and is governed 
by similar rules ; that is to say, when a testator or settlor 
has given distinct powers to distinct persons, one may 
be good and another bad for remoteness ; but if he has 
not himself separated the powers, the Courts will not 



' See Morgan v. Gronow (1873), 
L. R., 16 Bq., 1, where the power 
was exerciseahle upon marriage, 
and Lord Selborne said : ** Mar- 
riage in the case of an unmarried 
and unborn child is an event as 
uncertain with regard to the 
time at which it may take place, 



if it ever does take place, with 
reference to lives in being as death 
is." See also Wehh v. Sadler 
(1872), L. R., 14 Bq., 533; L. R., a 
Ch. Ap.,419. 

« (1881), 18Ch. D.,441. 

• (1881), 19 Ch. D., 294. 
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undertake to do it for him. This rale, though simple in Atteniorovf/ic 
theory, may, as in the case of direct limitations, lead to AUanim^onqh, 
considei*abIe diflSculty in application, which may be illus- 
trated by the instructive case of Attenhorough v. Attend 
loroxigh.^ In that case, the testator devised property 
to A^ his heirs, executors and administrators upon trust to 
divide it into moieties and to pay the income of one moiety 
to A for life, with a direction, ont of such moiety to set 
apart a sum of £5,000 to be held by trustees upon trust 
for B or such of his children as to A might seem meet; 
and, when A and all bis children should be dead, the above 
sum to be subject to the same trusts as the other moiety. 
The testator appointed A his sole executor, and the will 
contained a power to fill up vacancies in the trusteeship. 
It was contended that the power was void for remoteness, 
but Vice-Chancellor Wood observed: " As regards the 
creation of the power and the persons in whom it is vested, 
it is to be exercised by J, the testator's brother or other, 
the trustees of this will ; 1 think it may properly be divi- 
ded and considered as two distinct powers, one vested in A 
and the other in the persons coming in as his successors 
in the trust under this will. Therefore, -4., the buother, is 
a person who clearly has a right to make a valid appoint- 
ment, whatever might be said if any succeeding trustee 
had attempted to exercise this power." 

The question has sometimes been raised whether a power Ware 
which tends to a perpetuity and cannot be sustained to the Polnni^ 
full extent, is void in its entirety. It may now be accepted 
as settled law, though there are dicta of eminent Judges 
to the contrary, that a power, bad for remoteness, must 
fail as a whole, unless it is separable. Lord Chancellor 
Eldon remarked in Ware v. PoUdW that if a power is 
bad to the extent in which it is given, you cannot model 
it to make it good. The question was elaborately discussed 
by Vice-Chancellor Wigram in Ferrand v. Wilson^^ 
where that learned Judge observed : " If the will of the 



» (1855), 1 K. & J., 296. • (1845), 4 Hare, 344 ; 15 L. J., 

• (ISa^), 11 Ves., 237; 8 R. R., 144. Ch., 41. 
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testator diJ, in effect, resolve itself into a single intention 
that a particular act shall be done, or ft particular limita- 
tion abnll take effect at a period which inny possibly be 
more remote than the law allotrs in favour of a party 
designated, it ia obvions that the Court may not be able 
to model the power, and at the same time give eflfect even 
in part to the actu:il intention of the testator ; but if the 
mind of the testator be, that successive acts shall be 
(lone from year to year, commencing with the year after 
his death, and if each of these acts be complete in itself, 
and, if each act is an exact fulfilment, as far as it 
goes, of the intention of the testiitor, both as to the 
thing done and the parties to be benefited by it, why 
should not a court of justice sustain such a power, so 
long as the exercise of it, determined by events as they 
stand at the death of the testator, will not be affected by 
the law against perpetuities, and hold the power void 
only for the excess. The will of the testator is lawful 
at its commencement, and continues so from day to day 
during all the acts provided to be done, and until it 
becomes unlawful only by being carried beyond the 
period allowed by law," This result, amply supported 
by authority, is based on sound piinciple, for, in order 
to the vesting of an interest under a power, the exercise 
of that power is a condition precedent, and if such 
exercise may take place beyond the Hmils jnescribed 
by the rule, the whole interest is too remote and fails. 
If wo fix any arbitrary limits and say that the power 
though faiinted with the vice of remoteness, is good if it 
is actually exercised before something happens, it will 
lead to the utmost uncertainty in the applicution of the 
rule, and laud us in hopeless difficulty.' 

'In Wood V. While (1839), * mitto.l period and there woiilJ not 

Myl.&Cr.,460{i8^nSL.J.CJh.,209, be much <loubt of its ralidity, 

Lord Chani^llui' Cotteiiham. after until the expii'ation of that pe- 

holdingthata partiouWpower of lioil.'' Tliis dictum can hardly 

sale was valid, went on to add be considered aa good law. Indee<], 

that "if it were othei'wiae, the Lord Langdale, M. U., whoheaiil 

sale in question is within the per- the case in tlia fii-st ingtance had 
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To the rule I have just explaiued, namely, that if Po^er not bacf 
a power can be exercised at a time beyond the limits of possible 
the Rule against Perpetuities, it is bad, we have the neces* ^K^g^too^"* 
sary corollary that a power which cannot be exercised f®*"<>*®- 
beyond the limits of the Rule against Perpetuities, is 
not rendered bad by the fact that within its terms an 
appointment could be made which would be too remote. 
Thus, for instance, a general power to an existing person 
to appoint to children, grandchildren or issue, without 
expressing the tune within which they must be born, is 
good, for the donee of the power may appoint to such 
issue as are within the line of perpetuity ; in other words, 
it does not follow that because the original power might 
have been badly exercised, yet, if it is exercised so as not to 
infringe the rule, the mere possibility of its being exercised 
in another way, would make the power void.^ This, of 
course, must be carefully distinguished from the rule that 
if the exercise of a power is made contingent upon an event 
which may, by possibility, happen beyond the limits of the 
rule, the mere fact that the contingency has actually hap- 
pened earlier and thus rendered the exercise of the power 
practicable within the prescribed limits, does not validate 
the power ; for in such a case, the power is bad in its very 
inception, and subsequent events cannot make it good. To 
take an illustration : if the power of selection is exclusive, 
that is to say, if it is a power of appointment among a 
class, which authorises the donee to select one or more of 
such class to the exclusion of the others, the power will 
not fail simply because a remote appointment may possibly 
be attempted under it. On the other hand, if the power 
of distribution be non-exclusive, that is to say, if it be a 



intimated serious doubts "whether 10 Ch. Ap., 35. Ct Motivahoo v. 

the power might not be void ab Mamoobai (1897), 1 C. W. N., 366 ; 

origine, either as tending to a per- see also Hockley v. Mawbey (1790), 

petuity or being incapable of being 1 Ves., 150; Bowtledge v. DorrU 

modelled and distributed." (7 (1794), 2 Ves., 357 ; Attenborough 

L. J.Ch.,203;4Myl.andCr.,471; v. Attenborough (1855), 1 K. & 

2 Keen, 664). J., 296. 
» Slark V. Dakyns (1874), L. B., 
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power which authorises the donee to distribute the propertj 
among the class in such shares and proportions as he 
pleases, but not so as to exclude any object entirely, the 
power is void if the final determination of the class might 
possibly be postponed beyond the period fixed by the Rule 
against Perpetuities.^ The essence of the distinction is that 
in the one case the appointment may not possibly be, in the 
other case it must necessarily be obnoxious to the rule.* 

In addition to the two rules I have just stated 
with reference to the creation of powers, namely, that a 
power which can be exercised at a time beyond the limits 
of the Rule against Perpetuities is bad, but that a power 
which cannot be so exercised is not rendered bad by the fact 
that within its terms an appointment could be made which 
would be too remote, you will have to bear in mind 
another very important rule which relates to the execution 
of powers. It is treated as a fundamental principle in 
the decision of questions of remoteness in powers, that 
Remoteness of i}^q rcmoteness of an appointment depends on its distance, 

:appointmeDt -in i* 

dates from not froui the excrcisc but from the creation of the power. 

povTer?" ° If the rule were otherwise, the operation of the Rule 
against Perpetuities might be evaded in every instance 
under the cloak of a power. From this it follows that 
no estate or interest can be limited under a particular 
power, which would have been too remote if limited 
in the deed or will creating the power.^ This doctrine 



• Chance on Powers, § 323. 

• The decision of Vice-Chancel- 
lor Shadwell in Thoinaa v. Thomas 
(1844), 14 Sim., 234, is inconsistent 
with these principles, and its cor- 
rectness has been questioned. Lewis 
on Perpetuity, Sup., 166. See also 
OrijSith V. Pownall (1843), 13 Sim., 

393. 

• Sugden on Powers, 396. Robin- 
son V. ffardcastle (178S), 2 T. 
R., 241 ; 1 R. R., 467, 474, where 
BuUer, J., said : " I take it to be 
a clear rule of law on the execu- 



tion of a power, that the execution 
must have a reference to the power 
itself, and that a person claiming 
under the execution, takes under 
the deed by which the power is 
created ; and thereforo that the 
uses limited by the power must be 
such as would have been good if 
limited by the original deed." See 
alaoBristoJov. ITarcfe (1794), 2 Ves., 
336; Crompe v. Barrow (1799), 
4 Ves., 681; Brudenell v. Elwes 
(1801-2), 7 Ves., 382; VonBrockdorff 
V. Malcolm (1885), 30 Ch. D., 172. 
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is, however, sometimes stated in language whicli may Appointment 
prove misleading. It is said that the test of the original 
validity of the estates raised is to place them in the deed "^^^'^"^^ent. 
creating the power, in lien of the power itself ^ ; 
of course, this does not mean that when you apply 
the test yon are to import or read into the instrument by 
which the power was created, the identical language em- 
ployed in the instrument by which the power is exercised ; 
that would evidently lead to many absurdities, from an 
inappropriate application of language to events which, at 
the date of the execution of the power had already 
happened though they were contemplated as future 
at the time of the creation of the power.^ In other 
words, the statement that *' the appointment must be 
read into the original instrument " is strictly true if it 
refers to the validity of the appointment and not to the 
meaning of the words used.* What the rule requires is, 
that no appointment under a power is good, unless it was 
certain at the time of the creation of the power that if 
the appointment was ever made, the interest of the ap- 
pointee would vest, if at all, within twenty-one years after 
lives then in being. Similarly, in this country, wherever 
the Hindu law is applicable, no appointment under a 
power is good, unless the estate limited is such as might 
have been validly conferred under the Hindu law by the 
donor himself under the deed creating the power.* 



• Lewis on Perpetuity, 488. 
Harvey v. Stracey (1852), 1 Drew., 
73 ; 22 L. J. Ch., *?3. 

• It follows therefore that where 
^ power is creater] by wiU, which 
takes effect not from its date but 
from the death of the testator, 
the appointment must be read as 
if inserted in the wiU at the latter 
period. See Devonshire y. Caven- 
•dish (1782), 14 T. R., 741 ; Peard v. 
Kekewich (1852), 15 Beav., 166; 
Wilkinson v. Duncan (1861), 30 
Beav., 111. 

• It would be erroneous to refer 



to the creation of the power not 
only to determine the validity 
of the appointment but to deter- 
mine the meaning of the appoint- 
ing instrument ; we have to consi- 
der, what the words of the 
appointment mean, as used by the 
donee of the power, and not what 
they would have meant, if used by 
the creator of the power. 

* Cf. Tribhuvandas v, Ganga- 
das (1893), I. L. R., 18 Bom., 7, 
where Starling, J., held, that in 
view of a direction in a will, that 
a deed was to be executed which 
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To illastrate this principle, suppose a fund settled in 
trust for A for life, and after his death, in trast for such 
of his children as he should bj will appoint ; A appoints^ 
by will, equally among such of his children as, being 
sons, should attain twenty-one or being daughters should 
attain twenty-one or marry under that age ; A^ then, dies 
leaving several infant children. The appointment is 
perfectly valid under the English law, as the estates 
limited to the children are such as, if they had been 
created by the settlor himself, would not have been ob- 
noxious to the Rule against Perpetuities ; the interests 
of the appointee will vest within the period limited by the 
rule, as A was alive at the creation of the trust. Again, 
suppose a fund is devised in trust for A during his life 
and after his death in trust for such of the children of B 
as C should by will appoint. C, by his will, appoints the 
fund in equal shares to such of the children of B as shall 
be living at the death of ^ ; C then dies in the life-time 
of A. The appointment is clearly good, as the interest 
of the appointees will vest at the death of A who was 
alive at the testator's decease.^ Now, consider for a 
moment, what would have been the result if each of 
these cases had been governed by the Hindu Law, under 
which you will remember no interest can be created in 
favour of an unborn person ;^ in the first case, therefore, 
A can make a valid appointment only in favour of such 






should declare the trusts of the 
property, it was the date of the 
deed subsequently executed which 
should be regarded in order to 
determine the validity of the 
limitation of the property be- 
queathed and not the date of the 
testator's death ; consequently, the 
gift operated in favour of persons 
who were born after the death 
of the testator and before the 
execution of the deed. It is 
difficult to see how this decision 
can be reconciled with the prin 
ciples discussed above. 



' Per Kindersley, V.G., in 
Harvey v. Stracey (1852), 1 Drew., 
73; 22 L. J. Ch., 23. The view 
taken by Lewis in his work on 
Perpetuities (pp. 491-492), as to 
the invalidity of " an appointment, 
made to the child of a person 
unborn at the time of the creation 
of the power, living at the date of 
the appointment and specifically 
named in it " cannot be support- 
ed, see Gray, p. 325. Morgan v. 
Gronow (1873), L. R., 16 Eq., 1. 

• See p. 68, ante. 
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of his children as were born at the date of the settlement, 
and, in the second case, C can appoint only in favour of 
such of the children of B as were in existence at the death 
of the testator. 

The principle is well illustrated by a recent decision Motivakoo 
of the Judicial Committee.^ In that case, a Hindu VH" MaTnioobai. 
habitant of Bombay devised his property to trustees in 
trust for his wife and daughter during their lives and 
directed that if his daughter should die without children, 
the trust should, after the death of the widow and 
daughter, become void, and the property delivered to such 
persons as the daughter might by will appoint. The 
Privy Council held that the power was good, but that the 
appointment made by the daughter was valid only in so 
far as it was in favour of persons who were in existence 
either actually or in contemplation of law at the death of 
the testator. This is in harmony with the rule laid down 
in Tagore v. Tagore^ that, although trusts are not un- 
known to Hindu Law, no testator can, by the intervention 
of trustees, create beneficiary estates of a character unau- 
thorised by law, on the principle that a man cannot be 
allowed to do by indirect means what is forbidden to be 
done directly. I confess, however, that I find some diffi- 
culty in following up the analogy which is appealed to in 
the judgment of the Privy Council, to justify the exercise 
of a power by a Hindu. Sir Richard Couch, after 
pointing out that, on the authority of decided cases^ too 
numerous to be now questioned, the testamentary power of 
a Hindu was well settled and could be exercised, at least 
within the limits which the law prescribes to alienation by 
gift inter vivos^ went on to observe that two rules applicable 



* Motivahoo v. Mamoobai (1897), 
L. R., 24 I. A., 93, 1 C. W. N., 
366 ; I. L. R., 21 Bom , 709, 8. o. 
in the original court, I. L. R., 
19 Bom., 647. S4fe also Mamoo- 
bai V. Morarji (1890), I. L. R., 15 
Bom., 443, which was in the course 
of the same administration suit. 

M, LP 



« 9 B. L. R., 377. 

• Soorjeeinony Dassee v. Deno- 
bundho Mullick (1862), 9 Moore I. 
A., 123 ; Sonaton By sack v. Jagat 
SundaH Dasi (1859), 8 Moore I. A., 
85 ; Be&i* Pertab Sahee v. Bajender 
Pertab Sahee (1867), 12 Moore I. A., 
37. 

13 
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to the matter in hand, were dedu^ible from the Tagore 
Case^^ namely, (a) A person capable of taking under a will 
must be such a person as could tal^e a gift inter vivosy and, 
therefore, must, either in fact or ^li contemplation of law, 
be in existence at the death ^f the testator ; (6) The 
first taker under a will, may tajte for his life-time, — rules 
which, it will be observed, define the recognised limits 
of the analogy between wills and gifts inter vivos, an 
analogy which does not extend to the minutest particulars, 
but is restricted only to the nature of the interest in 
property which a testator can create, and the character of 
the persons in favour of whom a disposition can be made. 
His Lordship then went on to add : " They are not aware 
of any authority in support of the contention that in the 
present case, there would not be such a transfer of posses- 
sion to the person who would take by virtue of the power 
as is necessary to enable it to be validly Zeroised. It 
appears to them to follow, from the first taker being 
allowed to have only a life interest, that his possession is 
sufficient to complete the executory bequest which follows 
the gift for life. The result of the decisions is that, 
according to settled law, if the testator here had himself 
designated the person who wa sto take the property in 
the event of his daughter dying childless, the bequest 
would be good. The remaining question is whether his 
substituting his daughter and giving her power to desig- 
nate the person by her will, is contrary to any principle 
of Hindu law. There is an analogy to it in the 
law of adoption. A man may by will authorize his 
widow to adopt a son to him, to do what he had power to 
do himself, and, although there is here a strong religious 
obligation, their Lordships think that the law as to adoption 
shows that such a power as that now in question is not 
contrary to any principle of Hindu law. Further, they 
think that the reasons which have led to a testamentary 
power becoming part of the Hindu law, are applicable to 



* 9 B. L. R., 377 ; L. R., I. A., Sup. Vol., 47. 
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this power, and tbat it is their duty to hold it to be valid. Moiuahjoo 
But whilst saying this, they think they ought also to say ManwoUi 
that in their opinion, the English law of powers is not fit exami^®^* 
to be applied generally to Hindu wills." You will observe, 
in the first place, that the objection that the person upon 
whom the power is conferred does not thereby acquire such 
an interest in propert}' as would entitle him to exercise the 
power, is over-ruled on the ground that the first taker being 
allowed to have only a life-interest, his possession is suflS- 
cient to complete the executory bequest which follows the 
gift for life. But you will remember that, although the 
Hindu law recognizes qualified estates, namely, the estate - 
taken by a Hindu widow, mother or daughter in her 
character as such, it is one of the characteristics of such 
estate that it does not confer upon the holder the right of 
alienation and does not make her a new root of descent. 
In the second place, if the reason assigned to support the 
power, is the sole reason, it would seem that if no interest 
whatsoever in the property is conferred on the person in 
whom the power resides, the power would be incapable of 
being exercised ; for instance, if an estate is granted for life 
to A^ with remainder to such of the sons of -B as C might by 
his will appoint, it is not easy to see, upon what analogy, 
the exercise of the power by C may be justified. In khe 
third place, you will observe that appeal is made to an 
analogy furnished by the law of adoption. I do not wish 
to enter here upon an examination of the controversy as 
to the character in which a Hindu female adopts, whether 
she does so in her own right or merely as the agent of her 
husband ^ ; but assuming for the moment that a widow 
adopts under authority from and as representative of her 
deceased husband, you will not forget that even under the 
schools of Hindu law which recognise the right of the 
husband to delegate to his widow an authority to adopt,' 
the right of delegation is extremely limited as it can 



^ See Dr. Bhattacbarya, Com- • May ne on Hindu Tjaw, § 112. 

roentaries on Hindu Law, 152. 
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be exercised in favour of the widow and widow alone.' 
This, surely, seems to be a rather slender foundation upon 
which to build a general law of powers. But the difficulty 
does not cease here ; for, let us assume again that the law 
of adoption does furnish an analogy upon which we can 
act, and the question arises, how far does the new analogy 
extend ? Does it apply, as in the case of the analog}'^ fur- 
nished by the law of gifts, to the nature of the interest 
created, as well as to the character of the persons in whose 
favour the power is exercised ? It seems not ; for, there is 
nothing in Hindu law which forbids the exercise by a widow 
of the power of adoption conferred upon her by her 
husband in favour of a child born many years after the death 
of her husband ; the Judicial Committee, on the other 
hand, have laid down in the case we have been discussing, 
that the power could be validly exercised only in favour 
of persons who were in existence either actually or in 
contemplation of law at the death of the testator. It is 
difficult to say, therefore, how far the analogy founded 
on the law of adoption extends, and where it ceases. 
I trust, however, you will not misunderstand the scope 
of these observations, which I have made, not with 



> See Amrito LallhUt v. Sumo- 
moye Dan (1900), 27 I. A., 128; 
I. L. R., 27 Gal., 996 ; in its earlier 
stages, reported in I. L. R., 24 
Cal.,589, and I. L. R., 25 Cal., 
662. In this case a husband had, 
by his will, purported to authorise 
his widow, whom he made his 
executrix, jointly with two other 
persons whom he appointed his 
executors to adopt a son to him ; 
it was held by the Judicial Com- 
mittee that the power of adoption 
which the testator purported to 
give was one which the law does 
not allow, and that it was a rudi- 
mentary principle of Hindu law, 
that no one except the widow 
authorised for the purpose by the 
husband, can adopt a son to him 
after his decease. It was pointed 



out that the provisions of the will 
did not authorise an appointment 
by the widow alone, but an ap- 
pointment by her and two others, 
and- that, consequently, ' there 
could not be any valid adoption 
by the widow. It may be observed 
that, though the i>ower is exercis- 
able by the widow alone, restric- 
tion may be placed upon her 
choice of a boy, if the husband 
imposes a condition that persons 
named by him should concur in 
the choice. See Beem Charan v. 
Heera LcUl (1867), 2Ind. Jur. N. S., 
225, cf, Sugden on Powers, p. 252, 
where it is laid down that if the 
consent of any person is required 
to the execution of a power, that 
like every other condition must 
be strictly complied with. 
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a view to question the correctness of the decision of the 
Privy Council which is absolutely binding on the Judicial 
Committee and on all Indian Courts so far as it lays down 
any proposition of law, but rather with a view to illustrate 
the danger of developing the law by reference to super- 
ficial analogies. If the doctrine of powers is to be 
engrafted on the Hindu law, let it be done by all means ; 
but I venture to think that the recent decision of the 
Judicial Committee' furnishes as good an example of 
judicial legislation as one could imagine, and hardly 
.belongs to the class of authorities which would be 
willingly applied and developed, rather than confined 
to the exact point decided and applied only to oases where 
the facts are closely similar. 

I ought to point out to you that the questions we J'-ffihai 
have discussed, were raised in an earlier case in Bombay.^ k<im:imh. 
Mr. Justice Farran who heard the cause in the first in- 
stance, held that powers of appointment, whether general 
or special, were quite unknown to the Hindu law, and no 
place could be found for them under that system ; the 
learned Judge, however, went on to hold that the aggre- 
gate of practical rights which the possession of a general 
power confers upon the individual possessed of them, 
places the donee of the power in the position of the owner 
of an absolute estate and enables him to deal with the pro- 
perty as his own and to confer it upon whom he wished ; 
consequently the power could be validly exercised, but the 
persons in whose favour the power is exercised, take from 
him and not from the original estate. The Court of 
Appeal,* however, overruled this view of the matter, and 
held that there was no clear principle of Hindu law which 
forbade a bequest to such person as another should appoint, 
subject, however, to the same restrictions as the Hindu 

m 

» Javerhai v. Kablibai (1890), appoint a successor to a taliiq 

I. L. R., 15 Bom., 326 ; on appeal, under the Oudh Estates Act was 

(1891), I. L. R., 16 Bom., 492. See treated as valid. Cf. Srinath v. 

also P&rtab Narainv, SuhhaoKuar Sarho Mongola (1868), 2 B. L. R.,- 

(1877), 4 I. A., 228^,1. L. R., A. C. J., 144. 

3 Cal., 626, where a power to » Sargent, 0. J., and Bayley, J. 
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Jam-iHii testamentary law imposes on the testator himself, namely, 
Kahikai *^^^ *'^® appointment should be made so that (i) the 
appointee might be ascertained when the event arose on 
which he was to take, and (ii) the appointee be a person 
who was alive at the death of the testator. In a later 
case in Bombay^ the question arose whether a Hindu lady, 
who had power under her husband's will to appoint by 
deed or will to any person she thought fit, could direct in 
her wull, that it should be lawful for her trustees to reside 
free of rent in a house belonging to the family ; reliance 
was placed upon the decision which I have just referred 
to, and the validity of the appointment was successfully 
maintained. The principle deducible from these decisions 
is well illustrated by a very recent case* in which the High 
Calcutta case. Court of Calcutta had to consider the validity of a power 
which authorised the widow of the testator to establish an 
idol and to dedicate properties for its maintenance. It 
was held upon the authority of Motivahoo v. Mamoohai^ 
that the power conferred by will to make a gift must be a 
power to convey property to a person in existence either 
actually or in contemplation of law at the death of the 
testator, and consequently as the idol, to which the 
dedication was made was not in existence at the death of 
the testator, it must be treated as invalid. 

In the application of the test by which the validity 
of an appointment in exercise of a power is tried, namely, 
to read it as inserted in the instrument creating the 
power, in place of the power, you must not forget the 
fundamental distinction between particular powers created 
by deed and by will. A deed, as you know, speaks from 
the date of its execution, and subsequent events cannot 
affect the validity of limitations contained in it.* A will, on 
the other hand, speaks from the death of the testator, and 

» (1893), Ooswami v. Madhoio • (1897), 24 L A., 93; I. L. R., 

Das, I. L. R., 17 Bora., 600. 21 Bom., 709. 

* (1897), Upendralal v. Hem * A voidable deed, if subse- 

Chundra, I. L. R., 25 Cal., 405 ; quently confirmed, speaks from its 

see also Rojomoyee v. Troylucko- own date for this purpose. Cooke 

mohmey (1901), 6 C. W. T^., 267. v. Cooke (1887), 38 Ch. D., 202. 



IN BRITISH INDIA. 199 

limitations which were apparently bad when the will was Powers created 
made, may prove to be good when it comes into operation, by ^liuf ^'^^^ 
Hence, in the case of a power created by will, children 
born in the testator's life-time, though after his will, stand 
in the same position as children born at the execution of 
the deed in cases where the power is created by deed. The 
distinction, however, is limited only to instruments creat- 
ing the power, and does not extend to instruments execut- 
ing the power. To take one illustration, an appointment 
cannot be made in exercise of a power in a marriage 
settlement, in favour of the grand-child of the parties, 
because the parent of such grand-child could not possibly 
be in existence at the date of the creation of the power ; on 
the other hand, in exercise of a power created by a will, a 
valid appointment can be made in favour of a grand-child of 
the testator, inasmuch as the parent of such grand-child 
must have been in existence, either actually or in contem- 
plation of law, at the time when the will took effect. To 

Slark 

take another example, in Slark v. Dakyns^ a testator gave v. 

certain property upon trust for his grand-daughter X "^^** 
for life, and after her death for her children, or such of 
them as she should by deed or will appoint ; A", by her 
will, appointed one-fifth of the fund to each of five 
children for life, all of whom were living at the death of 
the original testator, and directed that, after the death of 
each child, the share in which the child had a life-interesfr 
should be held in such manner as the child might by will 
appoint, with limitations over in default of appointment, 
in favour of the survivors in diflferent events. Lord 
Romilly, M. R., held that the power was well executed, as 
all the children were in existence at the time of the 
creation of the power, and this view was affirmed on 
appeal.* 

* (1873), L. R., 15 Bq., .307; on * See also Peard v. Kekewich 

appeal (1874), L. R., 10 Ch. Ap., (1852) ; 15 Beav., 166 ; 21 L. J., Ch., 

36, following the decision of Shad- 456, where Sir John RomiUy, M. 

well, V.O., in Phipton v. Tum&r R., held that the donee of a power 

(1838), 9 Sim., 227. See al«o Bell cannot give the fund to any person 

V. Bell, 13 Ir. Ch., 517. to whom the original creator of 
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I have already pointed out to you the distinction 
between a general and a particular power of appoint- 
ment, and shown that a general power of appointment 
is outside the Rule against Perpetuities. As Lord St. 
Leonards says, a general power is, in regard to the estates 
which may be created by force of it, tantamount to a 
limitation in fee, not merely because it enables the donee 
to limit a fee, which a particular power may also do, 
but because it enables him to give the fee to whom he 
pleases ; in this respect, there is no distinction between 
a power exercisable by deed or will, or by will only ; 
whatever estates may be created by a man seised in fee 
may equally be created under a general power of 
appointment ; and the period for the commencement of 
the limitations in point of perpetuity, is the time of the 
execution of the power and not of the creation of it.^ 
When*, therefore, a married woman exercises a general 
testamentary power, the time under the Rule against Per- 
petuities, runs from her death, and neither from the date of 
the instrument creating the power, nor from the date of the 
will.* But you must not overlook that the very principle 



the power could not himself have 
given it, and treated the power, 
which had been created by will, 
as well exercised in favour of the 
^stator's grandson who was boVn 
between the date of the will and 
the time when the power came 
into effect, that is, the death of 
the testator : Cf. Wilkinson v, 
Duncan (1861), 30 Beav., Ill ; 26 L. 
J., Ch., 495; Duke of Devonshire 
V. Cavendish (1782), 4 T. R., 741, n. 

* Sugden on Powers, p. 394. 

» Rous V. Jackson (1885), 29 Ch. 
D., 521 ; Edmunds v. Edmunds 
(1885), W. N., 1885, p. 206 ; 53, 
L. T., 717. The decision of James, 
V.O., in Re PowelVs Trust (1869), 
39 L. J., Ch., 188, is inconsisteni; 
with the course of authorities on 
the subject, and was dissented from 
by Chitty, J., in Rotm v. Jack- 



son, 29 Ch. D., 521 (526) ; it ha^, 
however, been defended by Prof. 
Gray on the ground that, although 
a life tenant with a general power 
exercisable by deed, has practically 
a present unconditioned right to 
turn his limited interest into an 
absolute interest and may, there- 
fore, be regarded as having al- 
ready acquired such present un- 
conditioned' absolute interest, the 
case is different with a life tenant 
who has a power which he can 
exercise only by wUl ; he is not 
|)ractically the owner, he cannot 
transfer to himself, indeed, he is 
the only person to whom he cannot 
possibly transfer, as he must die 
befoi-e the transfer of the property 
can possibly take place (Gray on 
Perpetuities, § 526). Cf. Stuart 
V. Rabington, 27 L. K. Jr., 551. 
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upon which this rule is founded, namely, that a general Woiioaton 
power is, in point of alienation, equivalent to absolute King, 
ownership, shows that when we are concerned with a 
special power, the remoteness of an appointment under 
it is to be judged, not from the point of time of its 
exercise, but from the time of its creation. To take a 
somewhat strong example, if a person who has only a 
special power of appointment, in exercise of that power, 
confers a general power of appointment, the validity of 
the general power and of its exercise must be determined 
with reference to the creation of the special power ; this 
becomes obvious when we remember that the donee of the 
special power can appoint only to particular persons, and 
the individual selected in exercise of such special power, 
cannot appoint until his own death, so that no one has 
absolute control over the property until the death of the 
appointee under the special power.^ 

1 have now explained and illustrated the leading Effect of in- 
principles which regulate questions of remoteness in ment. 
powers ; we have next to consider the consequences when 
an appointment is tainted with the vice of remoteness. 
Here it may be laid down as a general rule, that the effect of 
an invalid appointment upon prior or subsequent appoint- 
ments, is similar to the effect of an invalid limitation upon 
others which precede or follow it. Thus, if an appointment 
which is not obnoxious to the Rule against Perpetuities is 
followed by an appointment which fails by reason of remote- 
ness, its validity is not thereby affected ; for instance, if under 
a testamentary power to appoint among issue, an appoint- 
ment is made for life to a grand-child of the testator born 
after his death, and upon death of such grand-child, to 
its issue, the first appointment is good, though the latter is 
too remote.^ Similarly, where the first limitation is too 
remote and therefore void, a subsequent limitation to an 



> Wollaston v. King (1868), L. 16 Eq., 1; contra, 3 Dav. Prec, 

R., 8 Eq., 165 ; per Giffard, V.C. ; Conv. (3rd ed.), 156, note, 

followed by Selborne, L. C, in • RouUedge v. Dorril (1794), 

Morgan v. Gronow (1873), L. R., 2 Ves., 357. 
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object of the power will not take effect, although the 
persons intended to take under the void limitation have 
actually failed; that is to say, although the first limitation 
is void, it does not accelerate others dependent upon 
it, which, if given immediately, would have been valid.^ 
In the same way, an appointment which includes objects 
not within the line of perpetuity and which is not se- 
verable, is wholly void, and the fund cannot be given to 
those to whom it might have been legally appointed*; this 
corresponds to the rule that where there is a gift to a class, 
some of whom are within the Rule against Perpetuities 
and others are not, but the class itself and the shares of 
each cannot be ascertained within the legal limit, the 
whole gift is void. I ought to point out to you that a 
departure from the strict rule has been suggested by 
Lewis* in cases where the power authorizes appointment 
only among those of a class who come within due limits, 
but the actual appointment is to the whole class some of 
whom may fall beyond the prescribed limits. According 
to that learned author, although when a power embraces 
objects, not necessarily within the perpetuity boundary, an 
appointment to a class, including persons too remote, is 
void as a whole, yet if the power authorizes an appointment 
to such persons only as are capable within the rule 
against Perpetuities, an appointment extending to persons 
too remote and therefore strangers to the power, will be 
good pro tanto ; the remote appointees not being objects 
of the power, the remoteness affecting the gift to them, 
ought no more to invalidate the rest of the appointment, 
than would the introduction into it of the names of 



 Alexander v. Alexander (1755), 
2 Ves. Sr., 640 ; Robinson v. Hard- 
castle (1788). 2 T. R., 241 ; Bailey 
V. Lloyd (1829), 5 Buss., 390 
(Sugden, 508). 

• Jee v.. Audley (1787), 1 Cox., 
324 ; Routledge v. DorrU (1794), 2 
Ves., 357; GHjgHth v. Povmall 
(1843), 13 Sim., 393; Harvey v. 
>S'^mc^ (1852), IDrew., 73; Pals- 



grave V. Atkinson (1844), 1 Coll. 
190 ; Ratcliffe v. Hampson, 1 Jur 
N. S. (1855), 1104; Orogam v 
Doppingy 6 Ir. Ch., 265; Wain 
wHght V. Miller (1897), 2 Ch., 255 
Hill V. Oage (1898), 1 Ch., 498 ; Tur 
ney v. Turney (1899), 2 Ch., 739 
Sugden, 505, et seq., 1 Jarman, 
260. 
• Perpetuity, p. 498. 
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persons who are not members of the class at all, and in 
reference to whom no question of remoteness could arise ; 
and the case would seem to be stronger when after the 
appointment, but before the interest created by the power 
takes eifect, the class is actually reduced to those who are 
proper objects of the power. This view, 1 need hardly 
point out, is contrary to the principle that, if an appoint- 
ment is bad, the Court cannot undertake to mould it and 
separate the legal from the illegal portion, but it may be 
presumed that if a case were to arise in our Courts, this 
liberal view would prevail on the grounds explained in 
the decision of the Judicial Committee in Rai Bishen 
Chand v. Asinatda Koer} 

The question has sometimes been raised whether the Doctrine of 

* • 14-* 

equitable doctrine of election applies to cases where, in ex- 
ercise of a power, void for remoteness, appointments are 
made in favour of objects who can possibly take no benefit 
under it. It seems that when an appointment fails by reason 
of its transgressing the Rule against Perpetuities, the (Courts 
are not likely to favour attempts of that nature by calling in 
aid the application of the doctrine of election. You will re- 
member that the principle of election is, in substance, that 
he who accepts a benefit under an instrument must adopt the 
whole of it, conform with all its provisions and renounce 
every right inconsistent with them^ ; the foundation of 
the doctrine is that you cannot accept and reject the same 
instrument, you cannot, to borrow the expressive phra- 
seology of the Scotch law, approbate and reprobate the 
same instrument, you cannot, while claiming under a 
deed, interfere by title paramount to prevent another part 
of the deed from having efl^ect according to its construc- 
tion.* This principle applies to appointments under 



' L. R., 11 I. A., 164 ; see also exercised, but also when it is im- 

Fehrsenw, i${ni/;«on (1878), I.L. R., properly exercised. (Tag. Lect., 

4 Cal., 514. It has been, suggested p. 170). 

by Mr. Henderson that the prin. " Streatfiehi v. Slreatfield (1735), 

ciple of s. 79 of the Indian Sue- 1 White & Tudor L. C, 416. 

cession Act is applicable not only • Birmingham v. Kirwan (1805), 

when a testamentary power is not 2 Sch. & Lef., 444, CodHngton 
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powers, and it may be stated as a general rule that where 
there is a direct appointment to strangers to tbe power 
and a gift by the same instrument to the persons entitled 
in default of appointment, the latter will be put to their 
election.* But you must remember the important 
exception that the doctrine of election is to be applied 
as between a gift under one instrument and a claim dehors 
that instrument and adverse to it, and is not to be 
applied as between one clause in an instrument and 
another clause in the same instrument. The leading case 
on the subject is Woilaston v. King^^ where a testtitrix, 
having, under her marriage settlement, power to appoint 
a fund in favour of the children of the marriage, in 
execution of the power, appointed by will a portion of 
the fund to her son for life, with remainder to such 
persons as the son should by will appoint ; there was also 
a general residuary appointment of the settled fund, 
subject to all other appointments made thereof, to her 
daughters, to whom benefits out of her own property 
were also given by the will. Vice-Chancellor Giifard held 
that the power to the son to appoint by will was void for 
remoteness, and the daughters took under the residuary 
appointment the settled property appointed to the son ; 
the appointees under the testamentary power executed 
by the son sought to put the daughters to their election 
between the settled property appointed to themselves by 
the son and the property of the testatrix given to the 
daughters by her will. It was held by Vice-(^hancellor 
James in a considered judgment that the doctrine of 
election did not apply, as the daughters could not be said 
to claim adversely to the will within the meaning of the 
rule. The learned Judge, after explaining the principle 
on which the doctrine of election rests and its applicabili- 
ty to gifts made in execution of a power, went on to add : 



V. CodHngton (1875), L. R., 8 Ch. 
Ap.. 578; L. R., 7 H. L., 85*. 

• Whistler v. Webster (1794), 2 
Ves., 367; Re Wheatley (1881), 27 



Ch. D., 60(1 ; Re Brooksbank (1886), 
34 Ch. D., 160. 
« (1868) L. K., 8 Eq., 165. 
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*' The rule as to election is to be applied as between a gift Woilaston 
under a will and a claim dehors the will, and adverse to xing. 
it, and is not to be applied as between one clause in a ^^^^> v.c. 
will and another clause in the same will. It would seem 
a very strange thing that, in construing the same instru- 
ment the Court, dealing with a clause in which a fund is 
expressed to be given partly to A and partly to B^ should 
hold that the gift to A being void, the testator's intention 
is that B should take the whole ; and, then coming to 
another clause in which another- fund is given to B^ and 
no mention of A at all, it should hold that there is an 
implied condition that B should give back part of that 
which it was the testator's intention that he should take. 
It is also material that the reason why the gift fails is 
that there was an attempt to create a power in violation 
of the rules of law. I apprehend that it is not for this 
Court to aid such ^n attempt, either by the application 
of the doctrine of election or otherwise."^ 

I shall conclude this lecture with a brief reference to Validity of 
a class of powers which have been held to be outside the 
scope of the Rule against Perpetuities, I mean powers of 
sale, exchange, lease and other similar powers usually in- 
serted in settlements of real estate. The validity of such 
powers, though doubted by Lord Eldon ' is now firmly 
established, and without entering into a minute examina- 
tion of the earlier authorities on the subject ^ which are not 
easy to reconcile, we may take it as well settled that no 
limits are necessary in giving these powers to trustees. I 
may point out, however, that though the power of sale is 
unlimited in point of time, some limit is generally found 
in practice to avoid an infringement of the Rule against 
Perpetuities, and this limit in wills and settlements is the 



* See this case criticised by to any rigid formula. See also 

Prof. Gray (Perpetuities, §§ 557— ChurchUl v. ChurchiU (1867), L.R., 

561). Of. Warren v. Rudall (1860), 5 Eq., 44. 

1 J. & H., 1 ; 29 L. J., Ch., 643, » Ware v. PolhUl (1805), 

where Wood, V.C., said that the 11 Ves., 257. 

question is one of intent and in- • Sugden on Powers, pp. 847— 

tent only, and you cannot adliere S51. 
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Power of sale, period when the absolute interests vest in possession.^ 
But it does not follow that a power of sale which exceeds 
that period, if it be limited so as to avoid an infringement 
of the Rule against Perpetuities, is void. Thus, as point- 
ed out by Sir George Jessel, M. R.,^ if the devise be to 
trustees in trust for A for life, and after his death for B 
and C, adults with a power of sale for the purpose of 
division, or, if the devise be to trustees to divide among 
several adult persons, with a power of sale for the purpose 
of division, the power is in each case valid.^ Similarly, it 
has been held that a power to sell to raise money for 
paying debts or legacies is not obnoxious to the rule 
against remoteness. The reasons, however, which have 
been sometimes assigned why these unlimited powers do 
not violate the rule, are not very satisfactory ;* the most 
plausible one seems to be that the trusts to which such 
powers are attached must either come* to an end or can be 
destroyed within the limits fixed by the Rule against 
Terpetuities. 



> Lantsbery v. Collier (1855-56), 
2 K. & J., 709 ; 25 L. J., Ch., 672. 
See also Taite v. Swinstead (1859), 
26 Beav., 525 ; Wolley v. Jenkins 
(1856), 23 Beav., 63 ; Biddle v. Per- 
kins (1829), 4 Sim., 135 ; Nelson v. 
Callow (1848), 15 Sim., 353 ; Waritig 
V. Coventry (1833), 1 M. & K., 249. 



" Peters y, Lewes (1881), 18 Ch. 
D., 434. 

* See also Be Cotton (1882), 19 
Oh. D., 624. See also Sudeleyand 
Baines dk Co, (1894), 1 Ch., 334. 

* 1 Hayes* Conveyancing, 498 
(5th Ed.). 



LECTURE IX. 

The Rule against Perpetuities in relation to 
Principles of Construction. 
In the present lecture I purpose to discuss the Rule Goide« r.aie of 

-r^.. . ,..., p construction. 

against Perpetuities m relation to principles of construc- 
tion. But, before I do so, I must ask you to bear in mind 
the strong disapprobation, which eminent Judges have 
expressed, of all attempts to fetter the law by maxims 
wljich are almost invariably misleading, as they are so 
large and general in their language that they often in- 
clude something which is not really intended to be inclu- 
ded in them. Subject to this reservation, however, that 
stereotyped rules cannot be accepted as infallible canons, 
if there is any rule of construction which is of almost 
universal application, it is that which Lord Wensleydale Lord 
called the golden rule for construing all written engage- ^^^ ^^ ^ ^* 
ments : " In construing wills and indeed statutes and all 
written instruments, the grammatical and ordinary sense 
of the words is to be adhered to, unless that would lead to 
some absurdity, or some repugnance or inconsistency 
with the rest of the instrument, in which case the gram- 
matical and ordinary sense of the words may be modified, 
so as to avoid that absurdity and inconsistency, but no 
further."^ And this principle is so faithfully applied 
that it has been laid down by Chief Justice Tindal that Tindai, c. J. 
"not only ought we to look to the words of a will 
alone, to determine the operation and effect of the 
devise, but we ought to disregard altogether the legal 

* Grey v. Pearson (1857), 6 H. ley dale. See also per Lord Black- 

L. C, 61 (106) ; 26 L. J., Ch., 173 burn in Caledonian B. Co. v. J^orth 

(481); Thellusson v. RencUesham British R, Co, (1881), 6 App. Cas., 

(18^9), 7 H. L. C, 429 (519) ; 28 L. 1H (131). 
J., Ch., 948 (966) ; per Lord Wens- 
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consequences which may follow from the nature and 
qualities of the estate when such estate is once collected 
from the words 'of the will itself. "^ In other \yords, 
whatever the instrument, it must receive a construction 
according to the plain meaning of the words and sentences 
therein contained ; but, although for this purpose, you 
ought to look to the instrument as a whole^ not recklessly 
deviating from the literal sense of the words nor slavishly 
adhering to them, when to do either would obviously 
defeat the intention which may be collected from the whole 
document, yet as Lord Halsbury put it,^ you would be 
arguing in a vicious circle if you started by assuming an 
intention apart from the language of the instrument itself, 
and, having made that fallacious assumption (for instance, 
an assumption that the settlor intended to create such 
estates only as the law allows), you began to bend and 
twist the language in favour of the assumption so made. 

The principles I have just explained are applicable 
to cases where questions arise upon the Rule against 
Perpetuities, which is not a rule of construction, not a 
test more or less artificial, to determine intention, but an 
absolute inflexible rule of law, one of the legacies of the 
Middle Ages, the object of which is to defeat intention. 
In such cases, therefore, the instrument is to be construed 
without any reference to the rule, and then the validity of 
the disposition is to be tested by the application of the 
rule. Thus, in Dungannon v. Smithy^ Mr. Baron Parke, 
one of the learned Judges summoned to advise the House 
of Lords, in delivering his opinion said : " There is no 
doubt of the course to be pursued. We must first as- 
certain the intention of the testator, or more properly the 
meaning of his words, in the clause under consideration, 
and then endeavour to give effect to them so far as the 
rules of law will permit. Our first duty is to construe 
the will ; and this we must do, exactly in the same way as 



 Scarborough v. Doe d, Savile App. Cos., 29i (301) ; 68 L, J., i*. 
(1836), 3 A. & E., 897 (962). C, 13 (16). 

• Leader v. Dufey (1888), 13 • (1846) 12 CI. & F., 546 (599). 
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if the Rule against Perpetuity had never been established, 
or were repealed when the will was made ; not varying 
the construction in order to avoid the effect of that rule, 
but interpreting the words of the testator wholly without 
reference to it." Mr. Justice Patteson, in the same case,* 
observed : " I apprehend that in order to arrive at 
the true meaning of the will, it must be construed with- 
out reference to any rule of law respecting remoteness, 
that is, in the first instance, and for the sole purpose of 
ascertaining the testator's meaning."^ And, similarly, 
Mr. Justice Maule said : " The existence of the rule as 
to perpetuities is certainly no reason for altering the 
construction of the bequest. The words ' of the testator 
are clear and unambiguous ; there is no difficulty in 
dealing with them as they stand in the will, unless it be 
sought to evade the rule against perpetuity."^ It is 
hardly necessary to multiply authorities, and I must 
content myself with placing before you the statement of 
the rule by Lord Chancellor Selborne in a recent case ' : pearks 
"The rule which has always been applied to cases of „^', 
remoteness is this : you do not import the law of remote- 
ness into the construction of the instrument, by which 
you investigate the expressed intention of the testator. 
You take his words, and endeavour to arrive at their 
meaning, exactly in the same manner as if there had 
been no such law, and as if the whole intention expressed 
by the words could lawfully take effect. I do not mean 
that in dealing with words which are obscure and ambi- 
guous, weight, even in a question of remoteness, may not Seibome, L. c. 
sometimes be given to the consideration that it is better to 
effectuate than to destroy the intention ; but I do say, 
that if the construction of the words is one about which a 
Court would have no doubt, though there was no law of 
remoteness, that construction cannot be altered or wrested 
to something different, for the purpose of escaping from 
the consequences of that law. So understanding the rule 



» 12 01. & F., 588. Cos., 714 (719) ; see also the obser- 

• 12 01. & F., 578-679. vations of Lord Blackburn at 

• Pearks v. Moseley (1880), 5 App. p. 733. 

M, LP 14 
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the first question in every case of this kind is that of pare 
and simple construction — what is the meaning of the words 
which the testator has used ? what would their effect be, 
if there was no law of remoteness ? "^ Ton will not have 
failed to observe that in this passage a distinction is 
suggested between the case of an instrument which is 
expressed in clear and unequivocal language, an'd the 

Ambiguity, case of a document which is really ambiguous and fairly 
capable of two constructions ; in the former case, you 
must interpret the language as you find it and then 
apply the Rule against Perpetuities, however harsh the 
consequences may seem to be ; in the other case, if the 
disposition is really susceptible of two constructions, 
one . of which will support, and the other defeat a 
testator's intention, it is a fair presumption that the 
testator meant to create a legal rather than an illegal 
interest.' This is both good sense and good law, for. 

Lord Coke. as Lord Coke quaintly puts it, " whensoever the words 
of a deed, or of the parties without deed, may have a 
double intendment, and the one standeth with law and 
right, and the other is wrongful and against law, the 
intendment that standeth with law shall be taken." ^ 
This preference, in doubtful cases, for the construction 
which produces a legal result and carries into effect the 
intention of the testator, may be substantially strength- 
ened if it appears from the whole of the will that the 
testator had the law against perpetuities constantly before 
his mind and had anxiously guarded against making the 
limitations contrary to that law.* 



1 



* See also the second rule in 
CattliriY, Broum (1853), 11 Hare, 
372, p. 168 ante; Cunliffe v. Brancker 
(1876), 3 Ch. D., 393 (399) ; Speak- 
man v. Speakman (1849-50), 8 Hare, 
180 (186) ; Taylor v. Frobisher 
(1852), 5 DeG. & Sm., 191 (197) 
ffarv&y\» Stracey (1852), IDrew., 
73 (126). 

i* Christie v. Gosling (1866), L. 
R., 1 H. L., 279 (290). See also 
Atkinson v. Hutchinson (1734), 3 



P. Wras., 258 (260); KeUey v. 
FowUr, Wilmot, 298 (3Q7) ; Thellus- 
son V. Woodford (1798), 4 Ves., 
227 (312) ; Leach v. Leach (1843), 
2 Y& CO. C, 495 (499); Pearks 
V. Moseley (1880), 5 App. Gas., 
714 (719). 

• 1 Co. Lit., 42 o, b, 

* MarteUi v. Holloway (1872), 
L. R., 5 H. L., 532 (548). See also 
Chapman v. Brown (1765), 3 Burr., 

. 1626, which shews that estates void 
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It follows as an obvious corollary from what I have invalid 
already stated that if a claase in a will is obnoxious to J^',l^f be 
the Rule against Perpetuities, such clause cannot be dis- fe^^red. 
regarded in construing the will, but must be read as 
the expression of the testator's intention as if no such 
rule existed ; any dispositions which,* so reading and con- 
struing the will, are found to be the testator's wishes, 
must be taken to be his wishes, and, if those wishes offend 
against the rule, the gifts would be bad, and must fail 
accordingly ; but they are not the less part of his will, 
and to be resorted to as part of the context for all purposes 
of construction, as if no such rule had been established.^ 

The principles I have explained, though simple in Rules of 
theory, and not particularly difficult in application, have ^"ded *^*'^" 
unfortunately been sometimes ignored, and, if you examine 
the cases in the books, you will come across not a few 
in which well-settled canons of construction have been 
evaded with a view to prevent the operation of the 
Rule against Perpetuities. It is not necessary to discuss 
how far Judges may be or ought to be able to defeat a 
rule of law of which they disapprove, for, so far as I 
know, it is always avowed that the duty of a Judge in 
construing an unambiguous instrument is not to allow 
himself to be influenced by any considerations as to the 

for remoteness would not be that, even where no executory 

raised by implication. Cf, sec. trust is created, a direction that 

71 of the Indian Succession A^t. property shall accompany a digni- 

Sm also Bankes v. Le Despencer ty, or other settled property, so 

(1840), 10 Sim., 576 ; 11 Sim.. 508 ; far as the law will permit, or so 

9 L. J. Oh., 185 ; 7 Jur., 210. far as the rules of law and equity 

Mr. Marsden thus summarises the will permit, or so far as the 

result of the decisions : different nature or tenure of the 

" The cases illustrating the property will permit, is a disposi- 

effect, upon the construction of tion which operates only within 

an instrument, of a reference in the line of perpetuity. Where 

the instrument itself to the Rule the limitation in question is by 

against Perpetuities, are, for the way of executory trust, there is no 

most part, those in which the ques- doubt that such is the rule" (276). 
tion of remoteness has arisen in » ffeasman v. Peat'se (1871), L. 

connection with the settlement of R., 7 Oh. App., 275 (283), per Lord 

heirlooms or real estate, so as Justice James reversing the deci- 

to go along with either other sion of Malins, V. C, in L. R., 

property in settlement or with a 11 Bq., 522(535). 
dignity. The rule seems to be 
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ultimate resalt. Bnt though this may be so in theory, 
even Judges allow themselves, sometimes unconsciously, 
perhaps, to warp the language of an instrument s(^ as to 
carry out the intention of the testator, specially if the 
disposition meets with the sympathy and approbation of 
the particular Judge; for, although the Rule against Perpe- 
tuities is founded on a beneficent principle, its rigorous 
application undoubtedly causes considerable hardship in 
individual cases. One of the most striking instances 
of this irregular action of the judicial mind which can 
neither be defined nor anticipated, is furnished by the 
oft-cited case of Forth v. Chapman^ where, contrary 
to the well-settled rule that the same words in different 
parts of a will should be given the same meaning, Lord 
(chancellor Parker construed the phrase " die without 
leaving issue," when used in relation to a gift over of free- 
hold, to mean failure of issue generally at any time, and 
when used in relation to a gift over of personalty, to mean 
failure of issue at a certain time ; and the reason which 
was assigned for thus putting two different constructions 
upon the same words in the same will, was that both 
the devises ought to be made good.* 



> (1720) 1 P. Wms., 663 ; Tudor, 
L. C, 371 ; see 2 Jarman, 1324, 
where it is shown that the principle 
of Forth V. Chapman has been con- 
firmed by a long train of subse- 
quent decisions. 

•For other instances in which 
rules of construction have been 
disregarded in order to give effect 
to a limitation which by ordinary 
rules would be void for remoteness, 
see Moggy. Mogg (1852), 1 Mer., 
654 ; 15 B. B., 185 ; Lmch v. Lea^h 
(1843), 2 Y. & C, 495 ; Kevem v. 
WUliams (1832), 6 Sim., 171 ; miiott 
v. EUiott (1841) 12 Sim., 276; 
10 L. J. Oh., 363, where the rule 
in Andrews v. Partington (1791), 
3 Brown C. C, 404, was not ap- 
plied. In the last of these cases, a 
testator gave his personal estate 
to his daughter's children in equal 



shares, as and when they should 
attain their respective ages of 
twenty-two years, the interest on 
their respective shares to be ac- 
cumulated and to be paid to them 
along with the principal. Vice- 
chancellor Shadwell held, that the 
gift in question was a gift to such 
only of the daughter's children as 
wei*e alive at his death. It may 
be observed, as the gift was of a 
residue, it was not contingent and 
consequently the provision for 
delaying payment was void, and 
the gift vrent immediately on the 
testator's death, as a gift in pos- 
session, to the daughter's children 
then living; but if the gift is 
treated as contingent, it is difficult 
to see how the decision can be sup- 
ported. Similarly, in Kevem v. 
WilliamSt where a testator gave 
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The same anxiety on the part of Judges to prevent Modifying 
a testator's dispositive scheme from proving abortive by ^^*"'^'- 
reason^ of the rnle against remoteness, is manifested in the 
series of cases which have established the doctrine that 
when there is a good absolate gift, and the settlor or testa- 
tor goes on, in an additional clause, to modify the gift, and 
by modifying it makes it in part too remote, the modifi- 
cation is rejected but the original gift stands. This result, 
of course, can be achieved only by ignoring two familiar 
rules of construction, namely, that though the Courts can 
construe and expound the words of a will, yet they cannot 
strike them out of it entirely,^ and that preference ought 
to be given to the posterior of two inconsistent clauses.* 
The principle, however, of rejecting the subsequent quali- 
fication, void for remoteness, which is sought to be en- 
grafted upon the original absolute gift, is firmly established, 
and is defended on the ground that the author of the 
limitations intends the prior absolute gift to prevail, ex- 
cept so far only as it is effectually superseded by the 
subsequent qualified one^ ; and here I ought to add 
that the principle applies as well to appointments under . 
powers as to bequests and devises. 



his properties to trustees, after 
the death of his wife, in trust for 
the grand-chUdren of his brother, 
to be by each of them received 
when they and each of them 
should severaUy attain twenty- 
five and not before, it was held 
that only those grand-children who 
are born before the death of the 
te|stator*s widow, should share in 
the property. This decision may 
be supported on the principle, that 
upon a gift to a class, only those 
are included who are in existence 
at the time of distribution, and the 
time of distribution is taken to be 
the time when the first of the class 
is entitled to his share. As autho- 
rities for the proposition that when 
a gift to a class on reaching a 
certain age is accompanied by a 
valid gift over on failure of any 



member of the class to reach that 
age, all members of the class com- 
ing into existence before the eldest 
reaches the required age, are al- 
lowed to share, see Andrews v. 
Partington (1791), 3 Brown 0. C, 
401 ; Barrington v. Tristram (IdOl), 
6 Ves., 345 ; WkUbread v. St, John 
(1804), 10 Ves., 152 ; Balm v. Balm 
(1830), 3 Sim., 492 ; In re EmmeVs 
Estate (1879-80), 13 Ch. D., 484. 
See also Theobald on Wills, 257, 
2 Jarman, 1018. 

' Per Lord Hardwicke in South- 
cot V. Watson (1745), 3 Atk., 226 
(233). 

• Per Baron Parke in Morral v. 
Sutton (1845), 1 Ph., 633 (537), 14 
L. J. Ch., 266 (269). referring to 
Co. Litt., 112 6. 

• Lewis on Perpetuities, 635. 
Qwere: Whether the distinction 
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WhitteH 

V. 



Zassence 

V. 

Tiemey, 



Arnold 

▼• 

Congreve, 



One of the earliest cases which established the rule 
that where there is an absolute gift followed by an at- 
tempt to limit the eflFect of that gift, if the limitation 
cannot for some reason take effect, the original gift will 
take effect, is WUttell v. Dudin^; there a testator 
devised the residue of his estate to be equally divided 
among his wife, sons and daughters, and directed, as to 
the shares of the daughters, that they should be placed in 
the funds in the names of trustees, that the interests be paid 
to the daughters for their lives for their separate use, and 
that after their deaths, the shares, to the interest of which 
the daughters should have been entitled for life, be given 
to their children equally, with benefit of survivorship ; 
two of the daughters survived the testator, and subsequent- 
ly died without children. Sir Thomas Plumer, M. R., held 
that the latter part of the residuary bequest could not be 
looked upon as the sole and original bequest to the 
daughters and their children, but was a qualification an- 
nexed to a prior gift ; consequently in the event which 
happened, upon failure of the specific objects for wHose 
benefit the limitations were engrafted on the absolute gift, 
as the qualification could not take effect, the original gift 
prevailed, and the representatives of the daughters were 
entitled to tbeir shares. The principle thus laid down was 
followed in Lassence v. Tierney^ where Lord Cottenham laid 
down that if a testator leaves a legacy absolutely as regards 
his estate, but restricts the mode of the legatee's enjoyment 
of it to secure certain objects for the benefit of the legatee, 
upon failure of such objects the absolute gift prevails ; 
and this view was subsequently adopted by the House of 
Lords.* 

In the cases I have just mentioned, the disposition 
in the modifying or qualifying clause failed for reasons 
other than the vice of remoteness. But in Arnold v. 



faintly suggested by Lewis (p. 640) 
between wills and deeds in this 
respect, is well founded. 

» (1820) 2 Jac. & Walk., 279 ; 
22 R. R., 124. Cf. Watking v. 
Weston (18C2), 32 L. J. Ch., 396, 



a£Brmed on appeal, at p. 609. 

> (1849) 1 Mac. & O., 551 ; 2 HaU 
& Twells, 115 (131). 

• Kellett V. KellsU (1868), L. R., 
2 H. L., 160, per Loixi Chancellor 
Cairns. 
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Congreve} where a testator, who had absolutely devised 
certain legacies to her grandchildren, directed by a 
codici] that the share of each grandchild shoald be settled 
on it for life and afterwards on its children, the limitations 
in favour of the great-grandchildren were void for 
remoteness, and Sir John Leach, M. R., held that the 
absolute interests conferred on the grandchildren were not 
affected by the ineffectual attempt in the codicil to modify 
them. Similarly, in Bing v. Hardvsicke^ a testator who had 
absolutely bequeathed all his personal estate equally to his 
two sons and two daughters, went on to direct, concerning 
the shares of the daughters, that the share of each daughter 
be invested in the names of trustees in trust to pay the 
income to her during her life, and upon her death to 
her children, to become vested in them when they 
attained the age of twenty-five, with gifts over in case any 
of such children died under twenty-five ; Lord Langdale, 
M. R., held that the gift over was void for remoteness, 
but that the absolute interest given in the first instance to 
the daughters, was in no way affected by the futile 
attempt at restriction contained in the modifying clause. 

The leading authority upon the precisely analogous 
class of questions in relation to the execution of powers, 
is Carver v. Boioles? In that case a testator, in exercise 
of a power under his marriage settlement, appointed a fund 
to his two sons and three daughters, to be equally divided 
among them, and then proceeded to declare that the 
shares of the daughters should be held for themselves 
for life without power of anticipation, and upon their 
death to go to their issue. Sir John Leach, M. R., 
held that the bequest to the issue was void for remote- 
ness, but that did not affect the absolute interest appointed 
to the daughters. The same principle is deducible from 



< (1830) 1 Kuss. & Myl., 209 ; 8 
L. J. Ch., 88, O. S. 

• (1840) 2 Beav., 352. See also 
Harvey v. Stracey (1852), 1 Drew., 
73 (139); Stephen v. Gadeden, 
(1865), 20 Beav., 463 ; Oerrard v. 
Butler (1855), 20 Beav., 541;. 



Courtier v. Oram (1855), 21 Beav., 
91 ; ChurchiU v. ChurchiU (1867), 
L. R., 5 Eq., 44; Lyddon v. 
Ellison (1854), 19 Beav., 565 ; Reid 
V. Beid (1858), 25 Beav., 469. 

• (1831) 2 Russ. & Myl., 301 ; 9 
L. J. Ch., 91, O. S. 



V. 

Hardwicke. 



Garwr 

V. 

Boirles, 
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Kampf 
▼. 



Whitehead 

V. 

ReiinetL 



Marriage 
Settlements. 



Kampf V. Jonei} where, however, it is doubtful whether 
the whole modifioation was rejected because the bequest 
was in favour of persons who were not objects of the 
power, or because it was tainted with the vice of re- 
moteness.^ 

You must remember, however, that to bring a case 
within the principle I have explained, it is essential that 
the original gift should be an absolute gift ; in other 
words, the failure of the modification attempted in the 
qualifying clause, if it does not affect, cannot also enlarge 
the scope of the prior bequest. As an illustration, I may 
refer to Whiteliead v. Rennett^ where a testator directed 
his property to be sold and the proceeds " invested 
for the benefit of his three daughters," the interest of the 
fund to be paid to each of the daughters for her life, and 
upon the death of each of them, half of her share to be 
paid to her children at the age of twenty-one, the other half 
to such grandchildren for life only and afterwards to their 
children at twenty-one. Kindersley, V. C, held that the 
gift to the children of the grand-children was void for re- 
moteness,but that the direction to invest for the benefit of 
the daughters subject to the limitations stated, did not 
amount to an absolute primary gift. 

The principle I have just explained has been applied 
in England in cases of settlements on married women 
with a clause against anticipation. You will remember 
that under the English law, an estate in fee-simple or a 
life interest may be given to the unborn daughter of a 
living person inasmuch as the whole interest must vest 
within the period prescribed by the Rule against Perpe- 



• (1837) 2 Keen, 766 ; 7 L. J. Ch., 
63. 

• In ChurchUl v. Churchill (1867), 
L. B., 5 Bq., 44, Lord Romilly, M. 
R., said that if an appointment is 
complete and absolute, and if in 
a subsequent part of the will the 
testator seeks to impose a condi- 
tion and restriction on the ap- 
pointment first made, *'as the 
subsequent condition and restric- 
tion are simply void, the original 



gift remains unaltered and un- 
affected by that which has in 
truth no efficacy whatever.'' See 
also Harvey v. Stracey (1852), 1 
Drew., 73 ; 22 L. J. Ch., 23. See 
McDonald v. McDonald (1875), 
L. R., 2 Sc. & Div., 482, where 
the principle was substantiaUy 
affirmed by the House of Lords. 
Cf. Cooke V. Cooke (1887), 38 Ch. 
D.,202. 
. • (1853)22L. J.,Ch., 1020. 
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tuities. If, however, there is a clause against anticipation 
attached to the estate it cannot be dealt with as a whole ; 
there will be a condition precedent to dealing with the Clause against 

• , ,, iii« aDticipation. 

income of each year, that the year should arrive ; and as 

this may not happen within the time limited by the rule, 

an estate to an unborn daughter with a clause against 

anticipation will be too remote. Such an estate may be 

treated in one of three ways : firsts the restraint against 

anticipation may be regarded as good for twenty-one 

years after the life in being ; secondly^ it may be treated 

as wholly bad ; thirdly^ the clause against anticipation may 

be disregarded and the estate treated as valid ; this last 

view is the one which has been adopted in practice. The 

leading case upon the subject is Fry v. Capper^ where /Vy v. Qay)^\ 

under a power of appointment of a trust fund among 

children, the share of a married daughter who was unborn 

at the creation of the power, was limited to trustees, 

upon trust for her separate use for life without power of 

anticipation, and after her death, to such person as she 

might, by deed or will, appoint and in default, to her 

executors or administrators. Vice-Ohancellor Wood held 

that the appointment was not void for remoteness, but 

tl}at the restraint upon anticipation might be rejected and 

the rest of the appointment sustained.* The same view 



• (1853), Kay, 163. 

' " III the case of an appoint- 
ment under a power, the Court 
looks to the scope and intent of 
the power, and in appointments by 
will of real estate, has, by the doc- 
trine of cy pres, given effect to 
them against the very Mords of 
the instrument and has enabled 
grandchildren, who were not 
objects of the power, to take under 
a limitation to a child for life, with 
remainder to the children of such 
child, by treating the first taker as 
a tenant in tail ; and because the 
words of the appointment would 
otherwise have been wholly in- 
operative, the Court has thus given 
effect to it in the mode in which it 
can take effect legally. Therefore 



in an instrument made in execu- 
tion of a power of appointing 
among children only, if the Court 
finds an appointment of a share 
to one child, with a direction that 
such share shall be dealt with in 
this way, the Court may reject 
that part of the limitation which 
exceeds the legal limits. Although 
the donee of the power cannot 
appoint to grand-children, nor to 
persons unborn, in the manner in 
which he has attempted to limit 
the property, yet the Court will 
so modify the limitation as to 
make it effective in the manner 
in which it may take effect accord- 
ing to the power." Per Wood, 
V. C, in Fry v. Capper y Kay, 170. 
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was taken by James, V. C, in a later case,' in which he 
held that a claase against anticipation attached to an 
estate given to an unborn child should be disregarded ; 
and this was followed by Sir George Jessel, M. B., thoagh 
not without some reluctance.' 
list for close In addition to the two classes of cases we have lust 
ersons. Considered, namely, cases in which an absolute gift is 

modified into a life estate and a remote remaiader, and 
cases in which a valid estate is coupled with a clause 
. against anticipation which is bad for remoteness, the 
doctrine may be applied where a gift is made in trust 
for a class of unborn persons and a discretion given 
to trustees to distribute the income in sach proportion 
as they see fit or to add it to the capital ; it must be 
remembered, however, that to make the principle applicable, 
the clause giving the trustees discretion must be separate 
from the gift.* 



* Re Teagus's Settlement (1870), 
L. Km 10 Eq., 564. See also the 
decision of Malins, V. C, in Be 
Cunynghame'e Settlement (1871), L. 
R., 11 Eq., 324. 

*Buckton V. ffay (1879), 11 Ch. 
D., 645. See also Carver v. 
Bowles (1831), 2 Russ. & M., 301 ; 
Thornton v. Bright (1836), 2 Myl. & 
Cr., 230 ; DicHnson v. Mort (1850), 
8 Hare, 178 ; Hodgson v. Halford 
(1879), 11 Oh. D., 950, where the 
question of remoteness ought to 
have heen raised, but was appar- 
ently overlooked. Gf. Armitage 
V. Coatee (1866), 35 Beav., 1, where 
the question of remoteness was 
raised, but not determined. 

• See Webb v. Sadl&r (1873), L. 
R., 14 Eq., 533 ; L. R., 8 Gh. App., 
419 ; where under a power in a 
marriage settlement to appoint to 
children, property was appointed 
to a son for life, subject to such 
trusts as he should, by deed, with 
the consent of certain persons or 
by will appoint ; it was held that 
the appointment to the son's 
appointees was bad for remoteness 
inasmuch as the persons whose 



consent was essential might per- 
haps not be born till after the date 
of the marriage settlement. Lord 
Ghancellor Selborne observed that 
the consent was an inseparable 
condition of the exercise of the 
power, that in reality there was no 
power except with consent and thSt 
consequently there was no analogy 
between the effect of the clause 
in question and the cases where 
there was a separate and super- 
added condition after the gift 
of an estate. See also Wilson 
V. Wilson (1858), 28 L. J., Gh. 95 ; 
Herbert v. WebsUr (1880), 15 Gh. 
D. 610, which show that when 
gifts are made to several persons 
by one description, but the gift to 
one is not affected by the existence 
or non-existence of the others, the 
gifts ai^e separable, and if modify- 
ing clauses are not too remote 
when applied to the gifts to 
somf^of the peraons, but are too 
remote when applied to the gifts 
to the others, they will be opera- 
tive in the former cases and 
ignored in the latter. 
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I shall conclude this lecture ivith a brief examination cy pm doc- 
of what is known as the doctrine of cy pres which furnishes *™*®* 
another striking illustration of the way in which Courts 
have sought to prevent the operation of the Rule against 
Perpetuities and thus to give effect substantially to the 
intentions of the testator. I must confine myself to a 
statement only of the leading principles of this topic, . 
as the doctrine has not yet been applied to cases in India, 
and it may be expected that should it be so applied, the 
technicalities by which this useful principle of English 
law is hedged in, will not be imported in their entirety. 
The phrase cy pres, as you know, literally signifies 
near to it^ and for this reason the principle has been 
described by some as the principle of approximation. 
It sometimes happens that a testator has two objects 
in view, one primary or general, the other secondary or 
particular ; now, if these objects be incompatible, and 
it be impossible to carry out both, it seems reasonable to 
sacrifice the particular object so as to give effect to the 
general or paramount intent as near as may he to the 
testator's intention, in accordance with law. Thus, Lord Lord St. 
St. Leonards, in a well-known passage, says* : " It is '-®^^*^'^®- 
a, rule of law that where a testator has two objects, one 
particular and the other general, and the particular 
intent cannot be effected unless at the expense of the 
general one, the latter shall be carried into effect at the 
expense of the former. This is the case where a man 
gives an estate for life, with remainder to his issue ; but 
the estate is so given that all the issue cannot take, unless 
through the parent. The particular intent is that the 
parent shall take only for life ; the general intent is that 
all the issue shall take ; and in these cases, the Court 
will effectuate the general, at the expense of the parti- 
cular, intent, by giving the parent an estate tail." The 
doctrine is nowhere more clearly stated than by Butler Butler. 
in one of his celebrated notes to Fearne on Contingent 



Powers, p. 498. 
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Butler. Remainders* : " The cases in which this doctrine has 

been received, have arisen on devises, in which the 
testator has expressed himself in terms which hav§ been 
thought by the Courts to contain a clear indication of his 
intention that the devisee and his issue should take the 
lands and an intimation of the mode in which he intended 
* the issue should take them ; and his language in respect 
to the mode of the issues taking them, has been thought 
by the Courts to be such, as construed literally, imported 
limitations contrary to law. In construing these devises, 
the Courts have considered that the testator's primary ob- 
ject was, that the issue of the devisee should take the land, 
and that the mode in which the issue should take it, was 
the testator's secondary object ; or, as it has been usually 
expressed, that the former was his general, -the latter his 
particular intention. Then, in conformity to theif uniform 
practice of effecting the testator's intention as far as pos- 
sible, they have thought themselves required to adopt that 
construction of the devise, which by including the issue 
of the devisee, satisfied the testator's general intention 
that the issue should take ; but, which, at the same time, 
by raising for the issue, estates different from those 
which the testator appeared to have intended them, 
sacrificed, to that extent, his particular intention. Thus 
where the testator has devised lands to a person and his 
issue and has appeared to intend that all the devisee's 
issue should take the lands, and, at the same time, has 
appeared to intend to devise estates by purchase to the 
children of unborn children of the devisee, the Courts 
have considered such limitations contrary to law ; but as 
the will has appeared to them to shew an intention that 
the issue should take, and this intention could be effected 
by the issue's taking derivatively through the ancestor, 
the Courts, rather than the testators' intention should 
absolutely fail of effect, have put such a construction on 
the devises, as vested the inheritance in the ancestor 
himself. Such a construction brings all the parties in- 

* Chap. I, sec. 6 ; ed., Smith, Vol. I, p. 204. 
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tended to be benefited by the testator wittin the operation 
of the devise, and thus satisfies the testator's general 
intention ; but, in respect to the mode in which the 
testator would be thought, by the literal meaning of his 
language, to intend they should take, this is materially 
varied, and thus his particular intention is sacrificed." 
The whole of this passage was quoted in Monypenny v. 
Bering ^ by Baron Rolfe who observed : 

" The doctrine of cy pres^ in reference to questions of Monypenny 
perpetuity, arises where a testator gives real estate to an j)Jing, 
unborn person for life, with remainder to the first and 
other sons of such person in tail male, or with remainder 
to the first and other sons of such person in tail general, 
with remainder to the daughters as tenants in common in 
tail, with cross remainders amongst them. In such a case, 
the course of succession designated by the testator is one 
allowed by law, but the direction that the first taker should 
take for life only, with remainder to his children as pur- 
chasers, is illegal, as tending to a perpetuity. In such 
cases, the law, in order to prevent the testator's intention 
from being entirely 3efeated, has treated his expressed 
intention as divisible into two parts : first, the intention 
that the first taker and his issue male or issue 
general, as the case may be, shall all take in succes- 
sion, according to the legal course of descent ; and second- Baro*^ B^oUe. 
ly, the intention that the first taker shall take an estate for 
life only, and that his children shall take as purchasers ; 
and the two intentions being thus ascertained, the Courts 
have treated them as independent of each other, and have 
said that the inability to carry into eflFect the second or 
subordinate intention, shall not defeat the primary or gene- 
ral intention ; and such a devise has therefore been held 
to give an estate in tail male or in tail, as the case may be, 
to the first taker. By these means, the estate, if left, as 
it were, to itself, will go in the precise course marked out 
by the testator, though it will be (contrary to what he in- 
tended) liable to be diverted from that course by the act 



» See Monypenny v. Bering (1847), 16 M. & W., 418 ; 17 L. J. Ex., 81. 
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of the first taker. Whether, in such a simple case ba that 
which we have stated for the purpose of explaining the 
doctrine, it might not have been better originally Jbo act 
on a different principle, — to have said that the two inten- 
tions were blended together, and so that the language of the 
will afforded no guide to shew what the testator intended 
in a case where his will in its integrity could not be carried 
into effect, is a matter in which it would be vain to speculate. 
The doctrine has been long recognised, and we should be 
unsettling landmarks if we were to call it in question." 
Humberston One of the earliest cases in which the doctrine 

HunJerHon. ^^.s applied, is Humberston v. Humberston^ where the 
testator devised his estate to trustees in trust to convey 
to A for life, after his death to his first son for 
life, and so to the first son of that first son for 
life, with remainders in default of the issue male of 
the first son of A, to the second and other sons of A 
and their sons, for life, in like manner. Lord Chancellor 
Cowper, while laying down that an attempt to make a 
perpetuity for successive lives is futile, held that the 
sons of A living at the testator's death should take 
successively for life, but where the limitation is to the 
first son unborn, the limitation to such unborn sou shall 
be in tail male. The case I have just mentioned was 
one of executory trust, but the rule is equally applicable 
to cases of direct devise. Lord Romilly, M. R., in a recent 
case observed :^ *' I think the doctrine of cypres established 
by Humberston v. Humberston^ is not a doctrine to be 
confined to cases where the testator has made a will of 
an executory character, and has imposed on the Court, 
or on persons surviving him, the duty of carrying his 
general intention into eflfect by framing a settlement for. 
that purpose, but that this doctrine is a rule of construc- 
tion, and that when the Court finds that the object 
expressed by the testator is to give to A an estate 



» (1717) 1 P. Wms.. 331. See SmUh v. Camelford (1793), 2 Ves., 

also Nichol v. Nichol (1777), 2 698 ; 3 R. R., 36. 

W. Bl., 1159 ; Pitt v. Jackson • Parjfitt v. Hember (1867), L. R., 

(1786), 2 Bro. C. C, 51 ; on appeal, 4 Eq., 443. 
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for life, to A'« eldest son another estate for life, PariUt 
and to his eldest son a third estate for life, and so Hmher. 
on, the Court will c^rry that intention into effect as 
nearly as it can, by giving to A an estate for life, and 
to his eldest son, if unborn at the death of the testator, 
an estate in tail male, or, if he be alive at the death of 
the testator, an estate for life, with a remainder to his 
eldest son in tail male."' I ought to add that the 
doctrine applies to testamentary appointments in exer- 
cise of a power,^ and, consequently, if the donee of a 
power appoint by will to A. an object of the power, for 
life, with remainder in tail to his first and other sons 
who are not objects of the power, this is Construed as an 
estate tail in A} 

We have next to consider with what limitations the Application of 
doctrine has been applied, for it is by no means of univer- Sinehow^ 
sal application. In the first place, it seems well settled ^^^^^^' 
that the principle is applied only in wills, not in deeds* ; 
the distinction, so far as English law is concerned, 
is supported by the high authority of I^ord Kenyon, 
Lord Eldon, and Lord St. Leonards, but it is not 
founded upon any intelligible principle, and ought not 
to be imported into this country, where new distinc- 
tions between the construction of deeds and wills are 



* See Hampton v. Holman 
(1877), 6 Ch. D., 183 (190) ; Vandm-- 
plank V. King (1843), 3 Hare, 1 ; 12 
L. J. Oh., 497. The statement in 
Mortirmr v. West (1828), 2 Sim., 
274, that the doctrine of cy pres 
is limited to cases of executory 
trust cannot be regarded as good 
law. 

' See Eohinson v. HardcaaUs 
(1788), 2 T.R., 241 ; 1 R. R., 467 ; 
put V. Jackson (1786), 2 Bro. 0. C., 
51, which has been said to carry 
the doctrine to its extreme limits, 
but has been considered binding 
authority ; Brudenell v. Elw»8 
(1801), 1 Bast., 442 ; 7 Ves., 381 ; 6 
R. R., 310 ; per Lord Kenyon and 
Lord Eldon ; Stackpoole v. Stack- 



poole (1843), 4 Dr. & War., 320. 

" See Lyddon v. EllUon (1854), 19 
Beav., 565, where the Court 
held that the direction to settle 
shares on the daughters of the 
testator was an executory trust, 
not void for remoteness, which 
ought to be executed as far as the 
law allowed. See also East v. 
Twyford (1851), 9 Hare, 729, where 
it was held that intention to give 
life estates to persons not born in 
the lifetime of the testator is to 
be aided, as far as the law will 
allow, by the cy pres doctrine. 

* Brudenell v. Elwes, supra ; 
Adarns v. Adams (1777), Oowper, 
651. 
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Limitationo. . certainly to be deprecated. Secondly, the doctrine has 
been held inapplicable to limitations in respect of personal 
estates^ or of mixed fands.^ Thirdly, a device will 
not be constrned cy pres when such construction might 
have the effect of passing the estate to persons to whom 
no interest is given under the will or of excluding persons 
who, but for the rule, would take an interest under the will. 
Thus, if the devise be to an unborn person for life, 
remainder to his first son in tail male, you cannot constrne 
it €1/ pres into an estate tail male for the unborn person, 
as this would let in the second and other sons.^ Simi* 
larly, if the devise be to an unborn person for life, 
remainder to his sons successively in tail general, you 
cannot construe it cy pres into an estate tail male for 
the unborn person, for that would exclude the daughters 
of the sons. Fourthly, the doctrine does not apply where 
the intention is only to create a limited number of life 
estates^ ; but it is sometimes said that the case is other- 
wise, if the intention is to create life estates for ever.^ 
Fifthly, when, estates for life are devised to a class, and 
the share of each member is given to his or her children 
in tail and some of the members are born and some are 
not, the doctrine of cy pres will be applied to the shares 
of the latter, although not to those of the former.^ 



* EotUledge v. Dorril (1794), 2 
Ves., 357 (365), 2 R. R., 250, where 
the distinction between the case 
of real and personal estate is 
founded on the distinct law of 
descent applicable to each. 

* Boughton v. James (1S44), I 
Coll., 26 (44). 

* Monypenny v. Bering (1847), 
16 M. & W., 418 ; 2 DeG. M. G., 
145; 22 L. J. Ch.. 313. If the 
remainder to the children of the 
unborn pei*son is in fee, the un- 
born person cannot take a fee 
cy preSj for this would let in the 
collateral relations ; see Hale v. 
Pew (1858), 25 Beav., 335. 

* Seaward v. WUlock (1804), 5 



East., 198. 

The cy pres doctrine does not 
apply where the intention is to 
create successive terms of years 
determinable upon death; see 
Beard v. Westeott (1813-22), 5 
B. & Aid., 801; 24 R. R., 553; 
SomervUe v. Lethbridge (1795), 6 
T. R., 213, 3 R. R., 167. 

• Per Sir John Rolt, L. J., in 
Forsbrook v. Forsbrook (1867), 
L. R., 3 Gh. Ap., 93 (99), with 
reference to which case see 
Hampton V. /Tofmaii (1877), 5 Oh. 
D., 183 (1934). 

Vanderplank v. King (1843), 3 
* Hare, 1. 
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Lastly, the opei'ation of the rule is not to be extended,^ 
and consequently, the doctrine may be applied to 
some ^members of a class and not to others, as well 
as to a portion of the property included in a devise 
and not to the rest. Thus, in Vanderplank v. King^ Vanderplank 
there was a devise to A^ the daughter of the testator j^J^^ 
for life, after her decease to all and every the child 
or children of A for their respective lives, and after the 
decease of such child or children of A, to all or every 
the child or children of all and every such child or 
children of -4, and the heirs of their bodies as tenants in 
common. Wigram, V. C, held that although the devise 
was to the children of A as a class, the children of A born 
in the lifetime "of the testator were entitled to estates for 
life, and that the estates devised to the children of an after- 
born child need alone be modified in accordance with the 
doctrine of cij pres. This clearly indicates the principle 
that the doctrine, founded upon the theory of approxim- 
ation, is not to be unnecessarily applied to distinct shares 
of the estate so as to destroy the whole intention, merely 
because, with respect to another share, the particular inten- 
tion is sacrificed to preserve the paramount intention.^ 



> Hale V. Pew (1858), 26 Beav., 
335 (338) ; Brudenell v. Elwes, 
supra ; Botighton v. JameSt supra. 

• 3 Hare, 1 ; 12 L. J. Ch., 497. 

• See also Lifie v. Hall (1873), 
43 L. J. Ch., 107. It has been 
sometimes erroneously supposed 



that when a series of life estates 
is given to A and to successive 
genei*ations of his issue, it is A 
who takes the estate tail 1>y 
cy pres and not the first genera- 
tion of unborn issue. 
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LECTURE X. 

Religious and Charitable Trusts. 

In the present lecture I purpose to deal with the subject 
of religious and charitable trusts. It would be impossible 
within the limits of these lectures, indeed it would be 
beyond their scope, to treat of the general law as appli- 
cable to charitable foundations, their creation and super- 
vision ; I can only discuss the subject from the special 
point of view of the Rule against Perpetuities. 

Before I proceed to an examination of what charities 
are, and how far they are affected by the Rule against 
Perpetuities, it is desirable to point out to you that the 
distinction between charitable and superstitious uses which 
is recognized in English law, finds no place in the law of 
this country. Those of you who have a familiar acquain- 
tance with the elements of English jurisprudence as set out 
in the Commentaries of Sir William Blackstone, need 
hardly be reminded that the earliest form of charity 
consisted of gifts of land to religious houses. One of 
the inevitable effects of such a gift in feudal times was 
that the Crown and any intermediate lord of whom the 
land was held, lost their right to the military and other 
services, which were previously due from the tenant of the 
land ; hence, in the case of such a gift, the land was said 
to be in a dead hand, or, in Latin, in mortua manu ; the 
English word Mortmain was coined to describe this con- 
dition, and the conveyance of land in Mortmain was called 
mortising the land. It was soon found to be contrary to 
public policy that much land should be mortised, and 
consequently, after several partial restrictions, the Statute 
of Mortmain ^ was passed in 1279, forbidding land to be 
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conveyed in Mortmain under the penalty of forfeiture 

thereof to the lord of the fee or to the Crown. You will 

see, therefore, that the earliest Statutes of Mortmain 

were called forth by the needs of the feudal ages, and 

it is one of the reproaches justly levelled against the 

jurisprudence of an enlightened nation that even so late as 

1888, they were formally repealed but in effect re-enacted ^ 

although the reason for the law had long disappeared ; 

the feudal rights of relief, wardship and marriage, which 

were lost when lands passed into the hands of a deathless 

owner, have long ceased to exist, and the British Infantry 

and Cavalry have no longer to be maintained by means of 

military tenures. It is extremely fortunate, therefore, statutes of 

that the rules of English law which prohibit bequests of appiiSibie to 

money to superstitious uses, were never introduced into this ^^^*^' 

country, where they would have been wholly inconsistent 

with the mode of life and habits of thought prevalent in 

native society. Thus, in the case of Attorney-General 

V. Stewart,^ Sir William Grant held that the object of the 

Georgian Statute of Mortmain ^ was wholly political, that 

it grew out of local circumstances, was intended to have 

a local operation, and was not a general regulation of 

property equally applicable to any country in which it is 

by the rules of English law that property is governed. 

These observations were accepted as good law and 

applicable to India by Lord Brougham, who pointed out, 

in the celebrated case of Mayor of Lyons v. East India 

Company^ that ' the Statute of Mortmain was not applicable 

to India, because it had its origin in a policy peculiarly 

adapted to the circumstances of the mother country.' Then 

again, in the case of Asima Krishna v. Kumar Krislina^^ 

Mr. Justice Markby held that, it being assumed to be a 

principle of Hindu law that a gift can be made to an idol, 

which is a Caput Mortuum, and incapable of alienating, 

you cannot break in upon that principle by engrafting upoa 



> Mortmain Act (1888), 51 & 52 bury v. Wyhurn (1895), A. C, 89. 

Vict., C. 42. • (1736) 9 Geo. II, C. 336. 

• (1817) 2 Mer., 143. 16 R. R., * (1836) 1 Moore, I. A., 272. 

162. See also Mayor of Canter- • (1868) 2 B. L. R., O. C. J., 47. 
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it the English law of perpetuities* Similarly in a later 
case,^ although the Courts set aside a will as creating 
secular estates of a perpetual nature, they supported 
devises of an equally perpetual nature in favour of idols. 
If it were necessary to refer you to a case arising upon 
the will of a testator other than a Hindu, I would invite 
your attention to the case of Das Merces v. Cones'^ where 
Norman, C. J., held that a bequest by a Roman Catholic 
of Portuguese descent, born and domiciled in Calcutta, 
for the performance of masses, is not a gift to superstitious 
uses.^ 

Deanition of Having pointed out to you that in this country, gifts 

cian y. ^.^^ religious and charitable uses stand on the same 

footing, we must now obtain a clear conception of what 
is meant by a " charity " before we can profitably exa- 
mine the thesis that gifts to charities are not subject to the 
Rule against Perpetuities. In one of the earliest cases on 

Sir w. Grant, the point,* Sir William Grant, Master of the Rolls, said : 
" Charity, in its widest sense, denotes all the good aflFec- 
tions men ought to bear towards each other ; in its most 
restricted and common sense, relief of the poor. In 
neither of these senses, is it employed in this Court. 
Here its signification is chiefly derived from the Statute 
of Elizabeth. Those purposes are charitable which the 
Statute enumerates or which by analogies are deemed 
within its spirit and intendment ; and to some such pur- 
pose, every bequest to charity generally shall be applied." 
If now you look to the preamble to the Statute of 

statute of Elizabeth,^ you will find the following enumeration of 
charitable objects : the relief of aged, impotent and poor 
people ; the maintenance of sick and maimed soldiers and 
mariners, schools of learning, free schools, and scholars in 
universities ; the repair of bridges, ports, havens, cause- 



Elizabeth. 



* Krishnaramani v. A nanda * Morice v. Bishop of Durham 
(1869), 4 B. L. R., O. C. J., 231. (1804), 9 Ves., 405 ; 10 Ves., 521 ; 7 

• (1864) 2 Hyde, 65. R. R.. 232. See also Hunter v. 
' See Andreios v. Joakim (1869), Attorney-General (1899), A. C, 309. 

2 B. L. R., O. C. J., 148 ; Judah » Statute of Charitable Uses 

V. Juclah (1870), 5 B. L. R., 433. (1601), 43 Eliz., C. 4. 
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ways, churches, seabanks, and highways ; the education 
and preferment of orphans ; relief, stock or maintenance 
for houses of correction; marriages of poor maids ; supporta- 
tion, aid and help of young tradesmen, handicraftsmen 
and persons decayed ; the relief or redemption of prisoners 
or captives ; and the aid or ease of any poor inhabitants 
concerning payment of fifteens, setting out of soldiers and 
other taxes. This enumeration of course is not exhaustive, 
^nd attempts have been made from time to time to 
bring particular gifts within the spirit and intendment 
of the Statute ; these may all be classified under one or 
other of the following heads : (1) relief of poverty and 
distress, (2) advancement of learning, (3) advancement of 
religion, and (4) general public purposes. As illustrations Promotion of 
of gifts for the promotion of all forms of learning, I ^®*'*"^"^- 
may mention the following; for the British Museum;^ 
for prizes for essays on statistics, politics or government, 
criticism and moral philosophy; ^ for the Royal Society ;^ 
to endow an existing professorship of mineralogy 
and geology and to found a new professorship of archaeo- 
logy at London ;* to found travelling fellowships at an 
Oxford College ;^ to found a lecturership in polemical and 
casuistical divinity ;® to educate boys in the study of 
mathematics ;' to add books to a College Library ;^ to found 
a professorship of economic fish culture.^ As an instance 
of a gift for general public purposes, I may mention the (General pubii 
case of Mitford v. Reynolds}^ where a gift by a testator to pu^'poses. 



» Trustees of British Museum 
V. WhUe (1826), 2 Sim. and St., 
594 ; 25 R. R., 270. 

• Thompson v. Thompson (1844), 
1 CoU., 381. 

• Beaumont v. Oliviera (1868), 
L. R., 6 Eq., 534 ; L. R., 4 Ch. 
App., 309 ; Royal Society of London 
V. Thompson (1881), 17 Cb. D., 407. 

• Yates V. University College 
<1873), L. R., 8 Ch. App., 454; 
(1875) L. R., 7 H. I/., 438. 

• Attorney-General v. Green 
(1789), 2 Bro. C. C, 492. 



• Attorney- Genera I v. Margaret 
(1682), 1 Vern., 54. 

' Attorney- General v. Hartley 
(1793), 4 Bro. C. C, 412. 

• Attorney-General v. Merchant 
(1866). L. R.,3Eq., 424. 

» Buckland v. Bennett (1887), L. 
J., Notes, 7. 

»o (1842) Ph., 185 ; (1848) 16 Sim., 
105. For other iUustrations of 
valid charitable trusts, see Cooper 
V, Stevens {19S9), 41 Ch. D., 552; 
Attorney -GeneraJ, v. Whorwood 
(1750), 1 Ves. Sr., 536; Tatham 
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Lord 

Macnaghten. 



the Government of Bengal, of his property to be applied 
to charitable, beneficial and public works, in the city of 
Dacca, for the exclusive benefit of the native inhaljitants 
in such manner as they and the Government might regard 
as most conducive to that end, was held to be a good 
charitable bequest. In the same way, the illustration* 
appended to sec. 105 of the Indian Succession Act (which 
is inapplicable to Hindus) show that charitable gift* 
include gift for the relief of poor people, for the main- 
tenance of sick soldiers, for the erection or support of a 
hospital,^ for the education and preferment of orphans, for 
the support of scholars, for the erection or support of a 
school, for the building and repairs of a bridge, for the 
making of roads, for the erection or support of a 
church, for the repairs of a church, for the benefit of 
ministers of religion and for the formation or support 
of a public garden. It would, however, serve no useful 
purpose if I were to lay before you a dry catalogue of the 
authorities in which the charitable character of these 
particular endowments was discussed ; it would be a more 
valuable lesson to you to extract the principle deducible 
from these cases, which is set out nowhere more distinctly 
than it is by Lord Macnaghten in a recent case before the 
House of Lords, where he said" '* Charity in its legal 
sense comprises four principal divisions : (a) trusts for the 
relief of poverty ; (b) trusts for the advancement of edu- 
cation ; (c) trusts for the advancement of religion ; (d) 
and trusts for other purposes beneficial to the community 
not falling under any of the preceding heads. The trusts 
last referred to, are not the less charitable in the eye of 



V. Drummond (1864), 34 L. J. Ch., 
1 ; Marsh v. Means (1857), 3 Jur. N. 
S., 790 ; Obert v. Barrow (1887), 35 
Ch. D., 472; Cross v. London 
(1895), 2 Ch.. 501; Johnston v. 
Swan (1818), 3 Mad., 457, 18 B. R., 
270 ; Barclay v. Maskelym (1858), 
4 Jur. N. S., 1294 ; Dos v. Howell 
(1831), 2 Barn. & Aid., 744 ; In re 
Hairs GharUy (1851), 14 Beav., 



116; A tto'mey -General v. Blizard 
(1855), 21 Beav., 223 ; Attorney- 
General V. Webst&r (1875), L. R., 20 
Eq., 483. 

* See Fanindra Kumar v^ 
Admr.-Genl. (1901). 6 C. W. N., 
321. 

 (1891) Commissioners of In- 
come-tax V. Pemsel (1891). A. C. 
5.31 (583). 
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the law, because incidentally they benefit the rich a& 
well as the poor, as indeed every charity that deserves 
the name mast^ do either directly or indirectly." You 
will see, therefore, that the term charity is used in a well- 
defined technical sense, and not in its popular sense as 
involving the idea of poverty. This is well illustrated by 
a recent case which came before the High Court of 
Bombay.* There the University of Bombay claimed 
exemption from the payment of municipal taxes on the 
buildings occupied by them, on the ground that the 
University Hall, Library and Tower were " exclusively 
occupied for charitable purposes ;" it was contended 
on behalf of the Municipality that the University Bombay 
was not a charitable institution, because it derived a ^'^^^^'^^^y* 
revenue from the occupation of the buildings, and also 
because it was not an educational university, but a merely 
examining body which conferred degrees on those who 
wished for a certificate that they had attained to a certain 
standard of education. Chief Justice Sargent held that 
although the University might not be actually engaged in 
education, the special object for which it grants degrees is 
the advancement of education, and the mere circum- 
stance that small fees are required from the students before 
examining them, which produce a revenue insufficient to 
defray the expenses of the University in conducting those 
examinations and keeping up the necessary establishment 
and which require to be considerably supplemented by 
Government, cannot alter the essential character of the 
purpose for which the buildings are occupied. 

You must remember, however, that the charity, in 
order that it may come within the fourth class, must be a Public charity. 
public one. Thus, it has been recently laid down by the 
Court of Appeal in England,^ that though gifts for reli- 
gious purposes should be treated prima facie as gifts for 
charitable purposes, yet if it can be shown that they 

» (1891) University of Bombay • White v. White (1893), 2 Ch., 

V. Municipal Commissioners of 41. 
Bombay y I. L. R., 16 Bom., 217. 
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possess no public element and include no purpose of public 
utility, as was established in the case of a bequest for 
the benefit of a Dominican convent,^ they will not be 
regarded as charitable. Thus, for instance, a giit of 
money to be laid oat upon a building that was to stand in 
perpetual memory of Shakespeare, was held not to be a 
charitable gift.* A gift for the performance of cere- 
monies for the spiritual benefit of the donor and his 
family is not charitable^ as the observance can lead to 
no public advantage, and a gift for the repair of a' 
private tomb or monument^ or to found a private mu- 
seum,^ stands on the same footing. 

I^'rom what I have already stated it follows as a 
necessary corollary that the character of religious trusts 
cannot be imputed to dedications which are merely 
colourable. Thus, for instance, under cover of a gift 
for a religious purpose, it is not competent to a donor, 
Hindu or Mahomedan^ to confer a beneficial estate of an 
Valid and inalienable character. If, therefore, a will, under the 
J^J^^ form of a devise for religious purposes, really gives the 

distinguished, beneficial interest to the devisees, subject merely to a 
trust for the performance of the religious purposes, it will 
be governed by the ordinary Hindu law. This, in fact, 
is the fundamental distinction between what are usually 
called valid and invalid debutters, but what may be better 
described as absolute and qualified debutters ; in the one 
case, property is given absolutely for the religious object, 
in the other case, it is merely burdened with a trust 
for its support ; in the first case, the donor has no 



' Cocksy, Manners (1871), L. R., 
12 Eq., 574. 

 Thomson v. Shakespear (1859), 
29 L. J. Ch., 140, 276; see also 
Parker v. LeihJbridge (1898), 79 L. 
J., 154; Bird v. Lee (1901), 1 
Ch., 715 ; Prior v. Moore (1901), 
lCh.,936. 

• Neapcheah v. Ongcheng (1875), 
L. R., 6 P. C, 381 ; Limji v. Bapuji 
(1887), I. L. R., 11 Bom., 441 ; Faf.- 



mabibi v. AdvoccUe-Oeneral (1881), 
I. L. R., 6 Bom., 42 ; West v. 
ShuUleworth (1835), 2 Myl. & K., 
684 ; In re BlandelVs Trusts (1861), 
30 Beav., 360; Heath v. Chapman 
(1854), 2 Drew, 417. 

* Richard v. Robson^ 31 Beav., 
244; 31 L. J. Ch., 397. 

» Fowler v. Fowler^ 33 Beav., 
616. 
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beneficial interest in the property which is devoted 
absolutely and in perpetuity to the religious purposes, 
in the latter case, the character of the property 
remains unchanged, and it is subject to the ordinary 
laws which regulate the devolution of property.^ The 
same principle has been held applicable to religious endow- 
ments by Mahomedans, and> in a recent case before the 
Judicial Committee^ which settled a controversy which had 
perplexed lawyers for half a century, it was authoritative- 
ly laid down that under the Mahomedan law, a perpetual 
family settlement expressly made as wakf is not legal, merely 
because there is an ultimate but illusory gift to the poor.' 

To summarise the above discussion, a charitable use characteristics 
must possess three characteristics : indefiniteness, meri- o^^ciia"*abio 
toriousness, and perpetuity ; in other words, it must be 
public and for indefinite individuals, it must be beneficial 
so that its donor may be regarded by the majority of 
mankind with the reverence due to a pious founder ; and, 
lastly, it is usually intended to escape the fate of all other 
human institutions and to continue its work of beneficence 
forever. 

We shall next proceed to examine the precise Charitable 
meaning of the statement that gifts to charities are not for remoteness, 
subject to the Rule against Perpetuities. Now, you will 
remember that the original, natural meaning of a * perpe- 
tuity ' is " an inalienable, indestructible interest." In 
this sense, all charitable trusts are perpetuities ; there are 
no definite beneficiaries ; the dedicated property is in- 
alienable, because there is no one to alienate it ; no one 

» Promotho v. Radhika (1875), 14 
B. L. R., 175 ; Ashutosh v. Durga 
Churn (1879), I. L. R., 5 Cal., 438; 
61. A., 182. 

• AbulFaiav, Bussomoy (1894), 
L. R., 22 I. A., 76. In Enfflaud 
it has been held that an imme- 
diate gift to poor relations is a 
private gift, but a perpetual trust 
for them is treated as a charitable 
gift for the poor with a preference 
for poor relations ; see AUorn^y- 



Genl. V. Sydney (1869), L. R., 4 Ch. 
App., 722 ; Oillam v. Taylor (1873), 
L. R., 16 Eq., 581. As illustrations 
of charitable gifts for the benefit 
of the poor, see Collinson v. Pater 
(1831), 2 Russ. & M., 344 ; Bruce v. 
Presbytery (1867), L. R., 1 H. L. 
So., 96 ; Attorney-OerU, v. Brand- 
reth (1842), 1 Y. & C. Ch., 200 ; 
Attorney-Genl, v. BovU (1840), 
1 Ch., 762. 
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Six typical 
cases. 



Cases I & II. 



has any alienable rights because no one has any rights 
at all. But you will also remember that the term ' perpe- 
tuity ' has a secondary, artificial sense, namely, an interest 
which will not vest till a remote period, and this is the 
sense in which we use the term when we speak of the 
Rule against Perpetuities, which aims to prevent, not 
the alienation of present interests, but the creation of 
remote future interests. Now, although the very nature 
of charitable trusts makes them inalienable, and, therefore, 
perpetuities in the natural sense of the term, it does not by 
any means follow that they should be allowed to begin in 
the remote future, or, in other words, that they should be 
exempt from the operation of the Rule against Perpetuities; 
the law may have exempted them, but such exemption 
is not involved in the fundamental conception of a charity. 

The question of remoteness may present itself in 
connection with charitable trusts in three shapes : a gift 
to a charity may be followed by a remote gift to an 
individual ; a gift to an individual may be followed by a 
remote gift to a charity ; and a gift to a charity may be 
followed by a remote gift to another charity — and, in each 
of these cases, there may or may not be a change of 
trustee. We have, therefore, six typical forms : 

(i) To A on a charitable trust — on a remote contin- 
gency, to B for his own use. 

(ii) To A on a charitable trust — on a remote con- 
tingency, in trust for B. 

(iii) To A for his own use — on a remote contingency,, 
to i5 on a charitable trust. 

(iv) To A in trust for B — on a remote contingency^ 
on a charitable trust. 

(v) To A on a charitable trust —on a remote con- 
tingency, to B on another charitable trust. 

(vi) To A on a charitable trust — on a remote contin- 
gency, on another charitable trust. 

In the first two cases, where the gift is from a chari- 
table trust over to an individual, the gift over to the 
individual is subject to the Rule against Perpetuities. 
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In the third case, where the gift is from an indivi- r^^ m. 
dual over to a corporation or person on charitable trust, 
the ^le against Perpetuities applies.^ 

In the fourth case, where a trustee who holds case iv. 
property in trust for an individual is directed, on the 
happening of a remote contingency, to hold it on a 
charitable trust, it may fairly be contended that no 
question arises as to the applicability of the Rule against 
^perpetuities which deals not with the termination but 
with the creation of estates ; the mere fact that the first 
equitable estate ends at a remote period does not render 
the Rule against Perpetuities applicable ; the only thing 
which can be thought to bring the case within the limits 
of the Rule, is that the charitable trust begins at a remote 
period, but, as no one has any rights under that trust, this 
apparently ought not to make the gift over obnoxious to 
the Rule. The contrary, however, has been decided by 
Sir Edward Sugden when Lord Chancellor of Ireland, and 
the better opinion certainly seems to be that limitations 
over to a charity do not differ from any other, but to be 
effectual must be confined within the usual period.^ 

The first four cases, therefore, form no exception to cases v & v r. 
the Rule against Perpetuities, but it is well settled that 
the remaining two cases, in which the change is from one 
charity to another are beyond the mischief of the Rule. 
The leading authority for this proposition is the case of 
ChrisCs Hospital v. Grainger^ where property was be- 
queathed to a corporation A upon certain charitable trusts, 
with a proviso that if the corporation failed for one year 
to apply the trust property in a proper manner, the 
property should be transferred to another corporation 
upon trust for the benefit of Christ's Hospital, a chari- 
table institution. Corporation A having misapplied the 
property for more than a year, corporation B was held 
entitled to call for a transfer, on the ground that the Rule 

» Johnson's Trttsts (1866), L. R., tionsx, De Clifford, 1 Dr. & W., 

2 Eq., 716 ; Attomey-Oenf, v. GUI 245 (254). 

(1726), 2 P. Wms. 368. • (1849) 1 Mac. & G., 460 ; 1 H. 

• 1841) Commissioners of Dona- & Tw., 533 ; 19 L. J. Ch., a3. 
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against Perpetuities did not affect the validity of the 
provifio. Lord Chancellor Cottenham said : " It was then 
argued that it was void as contrary to the Rules gainst 
Perpetuities. Those rules are to prevent, in the eases to 
which they apply, property from being inalienable beyond 
certain period. Is this effect produced and are these 
rules evaded by the transfer, in a certain event, of the 
property from one charity to another? If the corpo- 
ration of Reading might hold the property for certajp 
charities in Reading, why may not the corporation of 
London hold it for the charity of Christ's Hospital in 
London ? The property is neither more nor less alienable 
on that account." ^ 

We shall next examine briefly the cases in which there 
is a gift to a corporation for a charitable object not preceded 
by a gift to an individual and the corporation is not in 
existence. The rule may shortly be stated to be that if a 
gift is made to a charity, contingent upon the happening 
of an event, which may by possibility be too remote, the 
gift to the charity is void ; for if the gift in trust for 
charity is itself conditional upon a future and uncertain 
event, it is subject to the same rules and principles as 
any other estate dependant upon a condition precedent ; 
if the condition is never fulfilled, the estate never arises ; 
if it is so remote and indefinite as to transgress the limits 
of time prescribed by the rules of law against perpetuities, 
the gift fails ab initio.^ 



> Professor Gray (§ 600) has 
pointed out that the passage 
quoted in the text ignores the dis- 
tinction between perpetuity in 
the sense of inalienability and 
perpetuity in the sense of remote- 
ness. Property dedicated to a 
charity is necessarily inalienable, 
but there is no good reason why 
a gift to charity should be allowed 
to commence in the remote future. 
If a remote gift to a charity after 
a gift to another charity is good, 
because they are by nature in- 
alienable, then a gift to a charity 



after a gift to an individual ought 
to be good ; for by parity of 
reasoning, the individual can. 
alienate the whole of his present 
interest and the remote interest 
is no more and no less inalienable 
than when limited after a gift to 
another charity ; yet a gift to a 
charity, after a gift to an indivi- 
dual, may be unquestionably bad 
for remoteness ; see page 2.^, ante. 
 (1872) Chamberlayne v. Brockett, 
L. R., 8 Ch. App., 206, 211, per 
Lord Chancellor Selborne, fol- 
lowing Cherry v. Mott (1836), 1 M yl. 
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If, however, the gift is immediate and the whole Cy pris 
property is devoted to charity, the gift will not fail for ^ ^^' 
remoteness, merely because the particular purpose or ap- 
plication directed by the will, will not necessarily arise or 
become practicable within the limits of the rule. The 
Court is always anxious to favour charities, and when it 
finds that the particular way pointed out by the donor 
for carrying out his charitable purpose cannot be effectu- 
ated, it will carry it out cy pres with due regard to the 
general charitable intention. Thus Lord Selborne laid 
down the law in the case to which I have just referred 
.you : " The Rules against Perpetuities are to prevent in 
the cases to which they apply, property from being in- Lord Seibome. 
alienable beyond certain periods. But these rules do not 
prevent pure personal estate from being given in perpe- 
tuity to charity ; and when this has once been effectually 
done, it is neither more nor less alienable, because there 
is an indefinite suspense or abeyance of its actual appli- 
cation or of its capability of being applied to the parti- 
cular use for which it is destined. If the fund should, 
either originally or in process of time, be or become 
greater in amount than is necessary for that purpose, or 
if strict compliance with the wishes and directions of the 
author of the trusts, should turn out to be impracticable, 
the Court has power to apply the surplus or the whole, to 
such other purposes as it may deem proper, upon what is 
called the cy prh principle ; and it is upon this principle 
that charitable gifts . to non-existent corporations or 
societies have been sustained in numerous cases."^ 



and Cr., 123(132), where SirCharles 
Pepys, M. R. , had laid down that 
there may no doubt be a condi- 
tional legacy to a charity as well 
as for any other purpose. 

* AUy.-Oenl. v. Bishop of 
Chester {1785), 1 Bro. O. C, 444; 
AUy,-Oenl. v. Bowyer (1798-1803), 
3 Ves., 714 ; 6 Ves., 300 ; 8 Ves., 
256; 4 R. R.. 132; Atty.-Genl' 
V. Craven (1856), 21 Beav., 392; 
Martinv,Margham{\Sii)yli Sim., 



230; Hemham v. Atkinson (ISIH), 
3 Mad., 307; Sinnet v. Herbert 
(1872), L. R., 7 Ch. App., 232; 
Chamberlayne v. Brockett (1872), L. 
R., 8 Ch. App., 206. See also 
Atty.-GenL v. Downing (1769), Wil- 
mot, 1 ; Ambler, 550 ; Dickens, 414. 
In this country, however, it has 
been held that the rule laid down 
in the Tagore case as regards gifts 
to persons who are not in exist- 
ence at the time when the gift 
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we start with an exposition of the law as applicable 
to India. 

As I had occasion to point out to you in previous^ 
lectures, the provisions relating to this and cognate 
matters, recently added to the Indian Statute Book,^ have 
not been of any avail in defining and settling the law, in- 
asmuch as they are expressly made inapplicable to 
Hindus ; questions of great nicety and difficulty have, 
accordingly, been raised from time to time, and it can 
hardly be affirmed that they have yet been satisfactorily 
answered. In the first place, it has been maintained by 
eminent lawyers that a direction to accumulate is wholly 
contrary to the provisions of Hindu law. There is 
nothing in the original texts of Hindu law which throw any 
light on the matter, but having regard to the dicta of 
eminent Judges in a long series of cases, and having regard 
to the unquestionable fact that directions for accuiuulution 
are, from time to time, found in Hindu wills, it would 
be difficult to support the affirmative of the proposition I 
have just stated. In Soorjeemoney Dossee v. Denobunda 
Midlick,^ the will of a Hindu testator who died in 1S41^ 
was under consideration, and the learned Judges of the 
Supreme Court at Calcutta, who heard the case in the first 
instance, made the following observations : 

" It was, we apprehend, competent to the testator, if 
he had been so minded, expressly to provide for the accu- 
mulation of the surplus income of his estate within the 
limits allowed by law, and to make their accumulations 
subject to the limitation over in the event of any son dying 
without leaving issue in the male line ; but he does not 
appear to have done so, either expressly or by necessary 
implication." 

Again, in Bissonauth Chunder v. Bama Soondery 
Dossee^ Lord Romilly, in delivering the judgment of 
the Judicial Committee, said : 



* Indian Succession Act, sec. 
104. Hindu WiUs Act, sec. 3. 
Transfer of Property Act, sees. 2, 



18. See p. 78, ante. 
 (1857) 6 Moore I. A., 526 (536), 
• (1867) 12 Moore I. A., 41 (61). 
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" la the first place, it is to be observed that the Lord Romiiiy. 
testator has given no direction to accumulate ; it remains 
therejfore to be seen whether the Court can find from the 
words of the will, as was argued, an irresistible infe- 
rence that such was the intention of the testator. This 
is the more important because in the case of Sonatun 
By sack v. Juggut Soondree Dossee^ which is relied on 
as governing this case, there is an express direction 
^o accumulate. It was there directed that the surplus 
was to be added to capital. There was an absence of that 
in this case. It is admitted that the testator could not 
dispose of the property of his son, or prevent the heir of 
the son from inheriting his property ; therefore, the 
only question here is whether the testator has directed 
the accumulations of the property to be added to or macle 
part of his own property, because if he has not, it was the 
property of the son, and the testator had no power of 
disposing of it. In this view of the case, their Lordships 
think that this will, on whichever construction it is 
taken, shows an absence of any direction to accumulate." 

The cases I have just referred to certainly proceed Trust for 

.V J* i.i_ i. !• ^' X 1 J. • i^ accumulation 

on the assumption that a direction to accumulate is not not necessarily 
necessarily and under all circumstances void ; they do ^^^' 
not, indeed, expressly decide that a direction to accu- 
mulate is good, but they show, at any rate, that the 
practice of directing accumulation is of long standing, 
and such directions have been regarded by the profession 
as capable of efifective operation. In the absence, there- 
fore, of any express provisions of Hindu law, invalidat- 
ing trusts for accumulation, the question arises whether 
there is any principle of public policy which would dis- 
countenance accumulation ; so far as I am aware, such a 
direction is in accordance with the modes of Hindu life 
and thought, and agrees in its aims with what is the every- 
day practice and custom in Hindu society. We start then 
with the assumption that trusts for accumulation are 



» (1859) 8 Moore I. A., 66. 
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valid within the limits allowed by law, and we proceed 

to enquire within what bounds this power to direct 

accumulation can be exercised.^ . 

A»;m( Krinitna The leading authority upon this question is the case 

jC"iiiarKn^fui(i, ^f Asinia Krishna Deb v, Kumar Krishna Deb} There 

a Hindu testator directed the creation of a trust for the 
accumulation of the surplus income (after certain annual 
payments), of his estate, for 99 years in the purchase of 
zemindaries, and empowered his trustees to continue su^ 
trust after the expiration of the term of 99 years ; the will 
contained no disposition of the beneficial interest in the 
zemindaries so to be purchased. The case was heard 
in the first instance liy Mr. Justice Norman, who held 
that the trust was void. After pointing out that there 
was no disposition whatever of the beneficial interest 
in the bulk of the testator's property^ the learned Judge 
went on to add : '* No right is given to the manager for 
the time being, to apply the surplus profits of the ze- 
mindaries except for certain limited purposes designated 
in the will. Even at. the end of ninety-nine years, there 
is no gift of the beneficial interest to any one. The 
manager for the time being may go on at his own will 
and pleasure, indefinitely accumulating the estate. No 
right is given to the heirs of the testator, or the parties 
indicated as such in the will, to use the property for 
their own benefit even at that remote time. The testator 
Lord has, in fact, attempted to do that which Lord Hardwicke 
in Hopkins v. Hopkins^ said the testator in that case 
would have done, if he could, but which no testator could 
do, namely, frame a will so that no one should take his 
estate. The trust for perpetual accumulation, would deprive 
the parties of all enjoyment of the profits of the estate. I 
think it clear that the trust for accumulation must be 
treated as a condition repugnant to the natural right of 



* (1897) AmHto Lali Dutt v. 671(685). 

tiurnomoye Dassee, I. L. R., 24 • (1868) 2 B. L. R., O. C. J., 11. 

Cal., 589. See also KrUhnarao v. • (1738) 1 Atkyns, 589. 
Bena Bui (1895), I. L. R., 20 Bom., 
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every owner of property to the use and enjoyment of it, Trust for 
inconsistent with the nature of property itself, and, there- Sl^i^uiation 
fore, void."* Upon appeal, this judgment was affirmed, ^^'^• 
Sir IBarnes Peacock holding that although trusts were not 
unknown to Hindu law, a devise by a Hindu upon trusts 
which would be void as a condition, was void in the shape 
of a trust, and that the trust under which the profits of 
the estate were not to be beneficially used during a period 
of ninety-nine years but were to be laid out in the purchase 
*o( fresh estates under an arrangement which might be 
extended in perpetuity, was wholly void according to 
Hindu law. This conclusively establishes the invalidity 
of trusts for perpetual accumulation, as such directions to 
accumulate are attempts in disguise to create a perpetuity. 
On the same principle, it was held in a later case* that a 
trust for accumulation till the rents and profits amounted 
to three. lakhs of rupees, was a trust for an illegal pur- 
pose, namely, the purpose of creating a perpetuity, and 
consequently void. 

The whole question was discussed in a recent case' SooUmotf 
before the Judicial Committee, where, it appeared, the Momhari. 
intention of the testator was not to dispose of his estate, 
but to make a gift simply with reference to the enjoyment 
of the profits, with a view to create a perpetuity as 
regards the estate, and to limit for an indefinite period 
the enjoyment of the profits of it. The disposition was 
held invalid, and Sir Richard Couch, in delivering the 
judgment of the Judicial Committee, said : " The question 
is, what was the intention of the testator in this provi- 
sion of his will ? He says distinctly, ' My estate shall 
remain intact ' and then he proceeds to say, as regards the 
enjoyment of the property, the estate remaining intact, my 
heirs, sons, Ac, ' shall be entitled to enjoy the profits there- 
of.' These words appear to their Lordships to indicate that 



« 2 B. L. R., O. C. J., 29. • iSookhmoy Chunder Dass v. 

• KrUhnaramani Dasi v. Armn- Monohurri Dasi (1885), 12 I. A., 

rfa KrUhna Boas (1869), 4 B. L. R., 103. 
<>. C. J., 231 (-277). 
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Sir Richard he was not goin|; to give away the estate, but that all 
he intended was to give the enjoyment of the profits to 
the persons mentioned in the will. His object appears 
to have been to create a perpetuity as regards the estate, 
and to limit, for an indefinite period, the enjoyment 
of the profits of it, which would not be allowed by 
Hindu law. It is true, if the bequest had been of rents 
and profits, and it appeared that it was the intention of 
the testator to pass the estate, those words would be sufiB- 
cient to do it ; but whattheir Lordships have to do is to 
find the intention, looking at the whole of the provisions 
of the will, and they gather from those words that it was 
not his intention to pass the estate. The provision after- 
wards against alienation further confirms this. It is not 
a case where the testator has expressed an intention to 
pass the estate, and has added a clause against alienation, 
in which case the clause against alienation would be void, 
but the provision here against alienation is confirmatory 
of the other part of the will." 

Lower limit A.S regards the lower limit within which a trust for 

of trust for , 

accumulation, accumulation may be validly created, it is to be remarked 
that the authorities in this country are singularly meagre ; 
but, upon principle, it seems at first sight reasonable that 
the limits to the accumulation of the annual income and the 
creation of future estates and interest in property should be 
identical ; in other words, that which is not too remote a 
period for the suspension of the acquisition of full power 
over the corpus of property, ought not also to be too remote 
for the accumulation and consequent deprivation of the 
beneficial enjoyment of the accruing profits. But it may 
be urged, with considerable force, that it is one thing to 
determine unalterably who shall enjoy certain property 
for the period of time limited by the Rule against Perpe- 
tuities, and that it is a far more serious thing to direct that 
trustees shall, during that period, receive and put away the 
income of the property beyond the reach of human enjoy- 
ment. But, as you will presently see, the limits in the 
two cases were co-extensive under the law in England 
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until the commencement of the present century/ and, 
in a recent case,^ Mr. Justice Jenkins held, with 
regard to the will of a Hindu, that if accumulations 
are permissible, then in the absence of special provision, 
the limit must be that which determines the period during 
which the course or devolution of property can be 
directed and controlled by a testator. You will not fail 
to observe that even the adoption of this rule leaves the 
matter of necessity uncertain, inasmuch as the limits 
•of the rule against remoteness as applicable to Hindus 
have not yet been judicially defined with precision.^ 

Cases to which the provisions of the Indian Suc- 
cession Act and the Transfer of Property Act apply are 



A mrito 

V. 

Snr/Mniof/e, 



* The modification introduced 
by the Thellusson Act will be ex- 
plained later on. 

• AmrUo Lall Dutt v,Surnomoye 
Dasee (1897), I. L. R., 24 Cal., 589, 
(fil5). The judgment of Mr. Justice 
Jenkins in this case was reversed 
upon appeal on another point ; 
see (1898). I. L. R., 25 Cal., 662. 
This was affirmed by the Judicial 
Committee (1899), I. L. R., 27 
Cal., 996. In the Court of Appeal, 
Trevelyan, J., made the following 
observations upon the question 
of accumulation : ** The question 
is whether a Hindu testator 
can direct the accumulation of 
the income of his property for an 
indefinite or any time without 
providing for the beneficial inte- 
rest. The circumstance that the 
property has been given to trus- 
tees is wholly immaterial. A 
Hindu testator cannot create by 
a trust an interest which he is 
otherwise incapable of creating. 
One of the best known of the 
several important principles which 
were enunciated in the Tagore Case 
was that a man cannot be allowed 
to do by indirect means what is 
forbidden to be done directly, 
and that a trust can only be sus- 



tained to the extent and for the 
purpose of giving effect to those 
beneficiary interests which the law 
recognises. As I understand the 
Hindu law, there must be* a 
present beneficial interest created 
in property in order to render the 
gift, whether under a will or inter- 
vivos, valid. I cannot see how a 
direction to accumulate can be 
valid unless there be a present 
gift to support the direction to 
accumulate. The fact that in 
cases, where there is a minor bene- 
ficiary, accumulation can be allow- 
ed and that it may be possible to 
accumulate income for the pur- 
pose of paying debts, does not to 
my mind help us. In the former 
case, accumulation is rendered 
necessary by the incapacity of the 
beneficiary and is allowed, in 
order that we may obtain the 
greater benefit from the gift that 
is made to him. In the latter case, 
the direction to accumulate, is in 
aid of the proper administration 
of the testator's estate, and is 
sometimes necessary for the due 
performance of his legal and 
moi^l obligation to pay his debts. 
I. L. R., 25 Cal., 691. 
* Lect. Ill, p. 73, ante. 
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tolerably free from difficulty. Section 104 of the Indian 
Succession Act provides that " a direction to accomnlate 
the income arising from any property, shall be void, and 
the property shall be disposed of as if no accamulktion 
had been directed ;" to this general rule is added the 
exception that "where the property is immovable, or 
where accumulation is directed to be made from the death 
of the testator, the direction shall be valid in respect 
only of the income arising from the property within 
one year next following the testator's death, and at th8 
end of the year, such property and income shall be dis- 
posed of respectively, as if the period during which 
the accumulation has been directed to be made, had 
elapsed." The following five illustrations are added to 
the section : 

(a) The will directsthat the sum of ten thousand 
rupees shall be invested in Government 
securities and the income accumulated for 
twenty years, and that the principal, together 
with the accumulations, shall then be 
divided between 4, B and (7. A^ B and C 
are entitled to receive the sum of ten 
thousand rupees at the end of the year from 
the testator's death. 
(//) The will directs that ten thousand rupees 
shall be invested, and the income accumu- 
lated until A shall marry, and shall then be 
paid to him. A is entitled to receive ten 
thousand rupees at the end of a year from 
the testator's death. 
{c) The will directs that the rents of the farm of 
Sultanpur shall be accumulated for ten 
years, and that the accumulations shall then 
be paid to the eldest son of A. At the 
death of the testator, A has an eldest son 
living named J5. B shall receive at the end 
of one year from the testator's death the 
rents which have accrued during the year, 
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together with any interest which may have 
been made by investing them. 

(d) The will directs that the rents of the farm of 

Snltanpur shall be accumulated for ten 
years, and that the accumulation shall then 
be paid to the eldest son of -4, At the 
death of the testator, A has no son. The 
bequest is void. 

(e) A bequeaths a sum of money to B, to b^ paid 

to him when he shall attain the age of 18, 
and directs the interest to be accumulated 
till he shall arrive at that age. At A^s 
death the legacy becomes vested in B ; and 
so much of the interest as is not required 
for his maintenance and education is accu- 
mulated, not by reason of the direction 
contained in the will, but in consequence of 
A^s minority. 
The provisions of the Transfer of Property Act ( Sec.18) Transfer of 
are similar : " Where the terras of a transfer of property seo.^is/ ^ ' 
direct that the income arising from the property shall be 
accumulated, such direction shall be void, and the property 
shall be disposed of as if no accumulation had been direct- 
ed." To this general rule, is added the exception that 
" where the property is immovable, or where accumula- 
tion is directed to be made from the date of the transfer, 
the direction shall be valid in respect only of the income 
arising from the property within one year next following 
such date ; and at the end of the year such property 
and income shall be disposed of respectively as if the 
period during which the accumulation has been directed 
to be made, had elapsed." The exceptions in both the Exceptions. 
sections are not very clearly worded ; there are apparently 
two cases where accumulation is permissible, namely, 
firsts where the property is immovable, secondly^ where 
accumulation is directed to be made from the death of the 
testator or from the date of the transfer, and in each of 
these cases, the direction to accumulate is valid in respect 
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only of the income arising; from the property during the 
year next following. If the property is movable and 
there is a direction to accumulate the profits arising tjiere- 
from for a period not running from the death of the 
testator oi* the date of the transfer, though ending within 
a year calculated from that date, the direction would be 
void ; a similar direction would seemingly be valid in 
the case of immovable property. 

•We shall now proceed to examine the leading prinoiplei 
of the law as administered in England, where, you will 
recollect, until the close of the eighteenth century, re- 
straint upon the accumulation of income was co-extensive 
with restraint upon the creation of future interest in 
property. In other words, when a settlor or testator 
directs income to be accumulated and it is a condition 
precedent to the right of enjoyment of the income that the 
period fixed for the determination of accumulation should 
arrive, then if this period may fall beyond the limits of 
the Rule against Perpetuities, the gift of the accumulated 
income is too remote. The leading authority for this pro- 
position is the celebrated case of Tliellusson v. Woodford,- 
where it was held that a trust under a will to accumulate 
the income of property until the death of the survivor, 
of a class of persons named or described, to be born either 
actually or in the contemplation of law, in the lifetime 
of the testator, is good. I must ask you all to read the 
original report of this case, not only because it im- 
mediately led the Legislature to interfere and considerably 
restrict the limits within which accumulation was per- 
missible, but also because the case was made the occasion for 
forensic display such as is rarely witnessed in civil actions. 
The case arose upon the construction of the will of 
Peter Thellusson, who died in 1797, having devised all his 
property to trustees to accumulate the income during 
the lives of all his sons, grandsons, and grandsons' 
children, who were living at his death, and then at the 



' (1798-1805) 4 Ves., 227; 11 Ves., 112 ; 8 R. R., 104 ; 1 R. C, 498. 
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death of tbe survivor, to transfer the property in three 
lots to the then living eldest male descendants of his three 
sons. The validity of this extraordinary disposition was 
sustained by the Courts, on the principle that the law 
allowed and the Court would undertake the accumulation 
of income during the full period to which the alienation 
of the corpus of property could be suspended. Before violation of 
I proceed to deal with the Act which v/as passed in Perpetuities, 
consequence of this decision, it is desirable to point out 
ftiat a trust for accumulation which violates the nule 
against Perpetuities, is wholly void, and cannot be 
executed in part ; if it is bad to the extent in which it 
is given, you cannot model it to make it good.' Thus, 
for instance, if there be a direction in a will to .iccumu- 
late the income of property for fifty years, and at 
the end of the time pay the accumulated fund to those 
who shall then be the heirs of the testator, the gift is 
clearly void as it may come into operation beyond the 
limits of the rule (namely, a life in being at the death of 
the testator and twenty-one years after) and consequently v^ioiation of 
those persons will be entitled to the property who would Act. 
have been entitled to it, had the direction to accumulate 
and the gift of the accumulated fund both been entirely 
omitted from the will. The gift of the accumulated 
fund is void ; the direction to accumulate also becomes 
nugatory, and this, for either of two reasons ; first, it may 
be said that the trust to accumulate exists only for the 
sake of the gift of the accumulated fund, and as the gift 
fails, the trust necessarily fails with it ; or, secondly, it 
may be said, that the trust to accumulate exists, but as 
subject to this trust, the property is in the heir or next-of- 
kin, or residuary devisee or legatee, such person may at 
once terminate the trust ; for, when the person to whom 
the accumulated fund is to be paid has a* vested indefea- 
sible right to the possession of the principal or the 
accumulations, the direction to accumulate is really an 



» Southampton v. Hertford (1813), 2 Ves. & Bea., 54 ; 1 R.C., 514. 
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illegal restraint on alienation and may be avoided at any 
time. In other words, the direction to accumnlate, being 
destructible at any time, is not too remote. This seems to 
be the principle upon which the House of Lords, in Tregon- 
well V. Sydenliatn} sustained a trust to accumulate which 
might last sixty years, as the trust could be terminated at 
any time by the heir in whose favour there was a resulting 
trust. But, althougl^ all the members of a class might be 
entitled within the limits of the Rule against Perpetuities 
to stop an accumulation by their joint action and ali-* 
enate the fund, this will not, by itself, be sufficient to take 
the case out of the mischief of the rule, unless the relative 
rights of the members of the class are also ascertained 
within that period.* The same principle is applicable when 
income is directed to be accumulated for the payment of a 
testator's debts' ; this gives the creditors an immediate 
present charge on the property, and they can stop the 
accumulation at once ; hence, the trust for accumulation, 
being destructible, is not void for remoteness ;* a direction 
to accumulate the rents with a view to pay a legacy to a 
person in being, stands on the same footing.* 



» (1814-16) 3 Dow, 194. 

• Curtii V. XttAtn(1842), 5 Beav., 

147. 

* Under the Indian Statutes, no 
exception is made in favour of pro- 
visions for the payment of debts 
or for raising portions for children. 

 Southampton \, Hertford (1813), 
2 Ves. & Bea., 54 (65). With 
regard to the construction to be 
put upon the second section of the 
Thellusson Act which exempts 
provisions for payment of debts 
from the operation of the statute, 
see Barrington v. Liddell (1852), 
2 DeG. M. & G., 480 (496), where 
Lord -St. Leonards observed : 
"The Legislature meant that a 
man should, within the limit 
allowed by law (that is, the Rule 
against Perpetuities), be able to 
provide not only for his own debts 



but for the debts of such other 
persons as he should think fit, it 
being perfectly certain that the 
power was one which it would not 
be very dangerous to entrust to 
anybody. It is clear also that the 
provision as to debts must relate 
to past debts, and nobody can 
deny that, a man being able by 
his will, under this Act, to provide 
for his debts generally, this will 
include his future debts." See also 
Mason v. Mason (1891), 3 Gh., 467 ; 
Vine V. Baleigh (1891), 2 Gh., 13, the 
first of which cases shows that an 
accumulation for keeping lease- 
hold properties in repair is valid 
and the second shows that an 
accumulation for improvements 
is outside the Thellusson Act. 

» Willianui v. Lewis (1859), 6 H. 
L. C., 1013. Parties who are 
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I shall conclude this lecture with a brief account Theiiusson 
of the provisions of the Theiiusson Act,^ provisions which ^ ' 



entitfed to a vested interest in 
funds, can, when adult, have the 
accumulations stopped and de- 
mand the immediate payment 
of such funds to themselves, and 
this is equally the case where 
the bequest is to a charity, see 
Saunders v. Vautier (1841), 4 
«Beav., 115; Coventry v. Coventry 
(1865), 2 Dr. & Sm., 470; Gosling 
V. Gosling (1862), Johnson, 263; 
Wharton v. Masterman (1895), 
A. C, 186. Where, however, accu- 
mulation of rents is directed for 
discharge of incumbrances, a per- 
son who absolutely becomes enti- 
tled to the property, is not neces- 
sarily entitled to stop the accu- 
mulations. See Fitzge^'ald v. 
WhiU (1887), 37 Ch. D., 18 ; Free- 
wen V. Land (1896), 2 Ch., 511 ; 
Pristley v. Ellis (1897), 1 Ch., 489. 
» 39 & 40 Geo. III., c. 98 (1800). 
The Act recites that it was ex- 
pedient that all dispositions of real 
or personal estates, whereby the 
profits and produce thereof were 
directed to be accumulated and 
the beneficial enjoyment thereof 
was postponed, should be made 
subject to the restrictions therein- 
after contained, and provides in 
sec. 1 : " That no peraon or 
persons shall, after the passing 
of this Act, by any deed or 
deeds, surrender or surrenders, 
will, codicil or otherwise how- 
soever, settle or dispose of any 
real or personal property, so 
and in such manner that the 
rents, issues, profits or produce 
thereof shall be wholly or par- 
tially accumulated, for any longer 
term than the life or lives of any 
such grantor or grantors, settlor 
or settlors ; or the term of twenty- 
one years from the death of any 
such grantor, settlor, devisor or 



testator ; or during the minority Sec. 1. 
or respective minorities of any 
person or persons, who shall be 
living, or en ventre sa mere 
at the time of the death of 
such grantor, devisor or testa- 
tor ; or during the minority or 
respective minorities only of any 
person or persons, who, ' uncjer 
the uses or trusts of the deed, 
surrender, will or other assur- 
ances, directing such accumula- 
tions, would, for the time being, 
if of full age, be entitled unto the 
rents, issues and profits, or the 
interest, dividends or annual pro- 
duce so directed to be accumu- 
lated ; and in every case where 
any accumulation shall be direct- 
ed otherwise than as aforesaid, 
such direction shall be null 
and void, and the rents, issues, 
profits and produce of such 
property, so directed to be accu- 
mulated, shall, so long as the 
same shall be directed to be ac- 
cumulated contrary to the provi- 
sions of this Act, go to and be 
received by such person or persons 
as would have been entitled thereto 
if such accumulation had not been 
directed." 

Sec. 2 of the Act provides : See. 2. 
"That nothing in this Act con- 
tained shall extend to any provi- 
sion for payment of debts of any 
grantor, settlor or devisor, or other 
person or persons or to any provi- 
sion for raising portions for any 
child or children of any grantor, 
settlor or devisor, or any child 
or children of any person taking 
any interest under any such con- 
veyance, settlement or devise, or 
to any direction touching the 
produce of timber or wood upon 
any lands or tenements, but that 
all such provisions and directions 
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are unfortunately often clothed in language inartificial 
and ill-defined,^ Like the Rule against Perpetuities, the 
Thellusson Act is not a rule of construction, but a positive 
command of law, the object of which is to defeat intention ; 
it is, therefore, essential to have a clear conception of the 
different terms for which, under the Statute, income maj' 
be accumulated and the beneficial enjoyment of property 
postponed. Four periods are expressly mentioned : 
Firsts the life of the settlor ; secoml, the term of twenty-one 
years from his death ;* thinly during the minority or re- 
spective minorities of any pei-son or persons who shall be 
living or en ventre sa mere at the death of the settlor ;^ 
fourth, during the minority or respective minorities 
of any person or persons who, if of full age, would be 
entitled to the income directed to be accumulated.* It is 



shall, and may be made and given 
as if this Act had not passed.'* 

Sec. 3 of the Act, which has been 
repealed by 11 & 12 Vict., c 38, sec. 
41, provided that the Act was not 
to extend to any disposition of 
heritable property in Scotland. 

Sec. 4 of the Act provided 
that it was not to apply to wills 
made before the Act, unless the 
testator should be living and be 
of sound disposing mind for twelve 
' calendar months from the passing 
of the Act. 

See also the Accumulation Act, 
1892 (55 & 66 Vict., c. 68), the first 
ection of which provides that, 
** no person shall, after the passing 
of this Act, settle or dispose of 
any property in such manner that 
the rents, issues, profits or income 
thereof shall be wholly or partial- 
ly accumulated for the purchase 
of land only, for any longer period 
than during the minority or re 
spective minorities of any person 
or pereons who under the u.«es or 
trusts of the instrument direct- 
ing such accumulation, would, for 
the time being, if of full age, be 
entitled to receive the rents, issues. 



profits or income so directed to be 
accumulated." 

• Per Lord Chancellor Broug- 
ham, in Shaw v. Rhodes (18.35), 

1 Myl. k Cr., 135 (141). See 
also Thellwison v. Woodford {1805), 
11 Ves., 112 (148) ; Bridgnorth v. 
Collins (1847), 15 Sim., 638 (541) ; 
Ellis V. Maxwell (1841), 3 Beav., 587 
(596) ; Barrington v. Lidd^l (1852), 

2 DeG. M. & 6., 480 (497); Edwards 
V. Tuck (1853), 3 DeG. M. & G.. 
40 {'5); Tench v. Cheese (1855), 6 
DeG. M. &G.,453(460). 

• See Bengoiigh v. Edridge (1827), 
1 Sim., 173 ; Letoes v. L&wes (1833), 
6 Sim., .304 ; Scott v. Scarborough 
(1838), 1 Beav., 154; Oarst v. Lown- 
des {\^\)y II ^im., AM. 

• See Johnson Y, Johnson {IS'Sl), 
1 Keen, 648 ; Harrison v. Harrison 
(1837), 1 Keen, 765 ; Kime v. Wefjitt 
(1830), 3 Sim., 533 ; Arnott v.Bleas- 
dale (1831), 4 Sim.. 387 ; Hulme v. 
Hulme (1839), 9 Sim., 644 ; Easum 
V Appleford (1839), 10 Sim., 274. 

« See Haley v. ^unnu^^r (1819), 
4 Madd. ,275 ; Ellis v. Maxwell{lMl), 

3 Beav., .587; Bryan v. Collins 
(1852), 16 Beav., li; Sydney v. WU- 
mer (1863), 4 DeG. J. & S., 84. 
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to be noticed in the first place that accumulation will he ^ot*JJ**|[* 
allowed only for one of the periods named above, that is, tive. 
the four periods are alternative and not cumulative ; for 
example, a direction to accumulate income for twenty-one 
years after the testator's death, and, thereafter during 
certain minorities, is good only for the twenty-one years,* 
In the second place, a provision which is good so far as the 
Rule against Perpetuities is concerned, but violates the 
Thellusson Act, is void only for the excess;* thus if there Excewonir 
be. a direction in a will to accumulate the income duifing^^' ' 
the life of 4, it can be accumulated for twenty-one years 
from the death of the testator. Similarly if accumulation 
be directed for twenty-four years or until a legatee, 
then unborn, attains twenty-one, the accumulation is 
good for twenty-one years. But the Thellusson Act 
does not render valid pro tanto a provision for accu- 



The fourth period mentioned in 
the Statute seems to meet the case 
of a testator leaving property for a 
married sister for life, and at her 
death to be divided amongst her 
children, with a proviso, that if at 
her death any child be under age, 
its share shall be retained until its 
majority, and that so much of the 
income of the share as is not 
required for its maintenance, be 
accumulated and paid over with 
the share at majority ; the sister 
might have a child born after the 
testator's death, and then there 
would be an accumulation during 
the minority of a person not in 
being at the testator's death, as- 
suming that the sister died during 
that child's minority. 

» WiUoH \.WU8on(\85\), ISim., 
N. S., 288; Jaggei' v. Jaggef^ (1883), 
25 Ch. D., 729. See also In re 
Rosslyn's Trwtt (1848),16 Sim., 391 ; 
18 L. J., Ch., 98, which shows that 
the same construction must be 
put upon the Statute, when the 
accumulation is directed by a 
deed as by a will. 



• Griffiths v. Vere{lSO^U 9 Ves., 
127 ; Longdon v. Simson (1806), 12 
Yes., 295 ; In re Rosslyn (1848), 16 
Sim., 391. It has been held« 
that the words of the Act aUowing 
accumulation during the minority 
of a person mean the minority of a 
person in esse ; consequently a di- 
rection to accumulate, during the 
minority of a person unborn at 
the death of the testator, author- 
ises accumulation for twenty-one 
years only from the death of the 
testator and is void beyond that 
period : Longdon v. Simson (1806), 
12 Ves., 295 ; Haley v. Bannister 
(1819-20), 4 Madd., 275 ; Ellis v. 
.1fa.x*w0//(18ll),3Beav.,596. Simi- 
larly it has been held that where 
there is a direction to accumulate 
until the children of certain per- 
sons born during the life of the 
testator, shall attain twenty-ono, 
a child en venire sa mere will not 
be included among the number of 
such children for the purpose of 
postponing the period of distribu- 
tion. Blasson v. Blasson (1864), 2 
DeG. J. & 8., 665. 

17 
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mulation which violates the Rule against Perpetuities ; * 
and the reason for this distinction is thus explained by 
Sir William Grant:' "The Act introduced a restriction 
on a liberty antecedently enjoyed, and, therefore, it* was 
only to the extent of the excess that the prohibition was 
transgressed ; whereas executory devise is itself an in- 
fringement of the rules of the common law, and is allowed 



Bougkfon 
v.- • • 
James. 



Marshall 

V. 

Holloway, 



SoiUhamptOR 

V. 

Hertford^ 



^ Bonghton v. Janus (1844), 1 
ColL,a (45).^heroVice-ChanceUor 
Knight Bruce Baid : **Before the 
Accumulation Act, a testamentary 
trust or direction to accumulate, 
so worded as to last or be capable 
oC lasting beyond the compass of 
all lives in being at the testator's 
death arid twenty one years after 
the death of the survivor of those 
lives, would have been illegal and 
void for the whole, and such a 
trust or direction is not less illegal 
or less void since the Accumulation 
Act." See Marshall v. ffolloway 
(1818-20), 2 Swanst., 432, where 
Lord Eldon observed .: ** The true 
doctrine seems to be that of a trust 
for accumulation, which, prior to 
Lord Loughborough's Act, would 
have been good, so much as is now 
within the Act, will be good, but 
the excess will be bad ; but if 
there be a trust for accumulation, 
and part of it would have been 
bad befo the Act, that part 
remains bad notwithstanding the 
Act." Cf. Southampton v. Het^t- 
ford (1813), 2 Ves. & Bea., 54; 
13 R. R., 16 ; where Sir W. Grant, 
M. R., held that a trust for ac- 
cumulation which may extend 
beyond the period allowed by law, 
Without reference to the statutory 
restrictions under the Thellusson 
Act, is entirely void, and conse- 
quently in a strict settlement of 
real estate, the trust of a term, 
declared to be for the purpose of 
accumulating the rents during 
the minorities of the respective 



tenants for life or in tail, is bad. 
See also Crawley y\ Cratcley 0S35f! 

7 Sim., 427 ; Pride v. Fooks (1830), 
2Beav.,430; MUes v. Dyre {l^), 

8 Sim., 33() ; 0*Neill v. Lucas (1^38), 
2 Keen, 313; Eyre y.Marsden (1838), 
2 Keen, 564; WUliams v. Nixon 
(1810), 2 Beav., 472; Blease v. 
Burgh (1840), 2 Beav., 221 ; EUisv. 
MaxweU (1841), 3 Beav., 587 ; Shaw 
v. Rhodes (1835),! Myl. & Or., 135 ; 
CurtU v. Lukin (1842),5 Beav., 147 ; 
1 H. L. C, 406 ; ScarUbrick v. Skel- 
mersdale (1849),17 Sim., 187 ; Turvin 
v. Newcomb (1856), 3 Kay & J., 16 ; 
Williams v. Lewis (1859), 5 Jur. N. 
S., 323; Oddie v. Brown (1859), 4 
De6. & J. j\79; Browne Y, Houghton 
(1846),14 Sim.,369,in which last case. 
Shad well, V.C, held, that where 
a testator had devised his estates 
in trust for A for life, remainder 
to his first and other sons in tail- 
male, with remaindei'8 over, and 
had further dii*ected thatifany 
person for the time being entitled 
to the possessioQ of the estates, 
should be under twenty-one, the 
trustees should receive the rents 
and apply a competent pai*t for 
maintenance, and accumulate the 
residue, the trust for accumula- 
tion was wholly void for remote- 
ness. See also Cochrane v. Coch- 
rane (1883), 11 L. R. Ir., 361 ; 
Smith y, Cunningham (1884), 13 L. 
R. Ir., 480. 

• Leake v. JRobinson (1817), 2 
Mer., 363; see also Marshall v. 
HoUoway (1818), 2 Swanst., 432 
(450), per Lord Bldon. 
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only on condition of its not exceeding certain e»tab.lished 
limits; if the condition be vio.lat^d^ the whole devise is v 
held to -be void." . 

- •  • «  

This fundamental distinction between the infrinige- Oraphic iiiua- 
irient of the provisions of the Thellusson Act and 'of the. 
Rale against Perpetuities, may be very effectively/ iilusr 
trated by the help of the graphic method which is famHiar." 
to students of the natural and physical sciences.. Draw:^ 
two concentric circles, of whicti the inner one represqdtts/. 
the boundary of the rule laid down in the Thellussotf.Actjr: ct - . ... »/ 
and the outer one represents the boundary, of UieKplfti 
against Perpetuities. Through the centre 0, draw a line. 
OABC intersecting the circles in the points A. and B» and: 
another line OXY intersecting the inner circle only in. 
X, but not reaching up to the circumference of the outer ' 
circle. If OC represents a direction for accumulation^ 
it i^ wholly void and not good even up to the extent .OA;^.. 
iuasmuch as it violates not only the provisions of the ^ 
Thellusson Act, but also the Rule against Perpetuities. 
On the other hand, if OY represents another direction 
for stccumnlation, it is good up to the extent OX, and the 
)iart XY alone is bad and must be rejected, inasmuch a^, 
it violates the provisions of the Thellusson Act, biit does 
not fall within the mischief of the Rule against Perpetuities. 

I may point out that the provisions of the first section Theiiusgon 
of the Thellusson Act are applicable not only where accu- 
mulation is directed in express terms, but also where 
accumulation necessarily takes place by reason of the form 
in which the property is given ; for example, where a con- 
tingent executory bequest is made which is liable to be 
divested by the birth of issue, accumulation, were it not 
forbidden by the Act, must take place until the contin- 
gency should be determined.^ Where, however, property 



* Macdonald v. Brycs (1838), 2 & Sm., 164 ; T^wc/t v. CheMe (1855) , 
Keen, 276; S/iaicv./2/irde* (1835),! 6 DeG. M. & G., 45.^ (4«), per 
Myl. & Cr., 136 ; on appeal, Evans Cranworth, L. C: Bective v. Hoilg., 
v.HeUier (1837), 5 01. & F.. 114; *o»(1864). lOH. L. C, 656; Wade- 
Morgan V. Morgan (1850), 4 DeG, Oeryy. Handley (1876), lCh.D.,l553; 
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'to the next-of-kin of the testator,' and in cas(9 it arises 
from real property, to his heir-at-law.* Where, however, 
the direction to accoinnlate for certain beneficiaaiei^, is 
followed by an ultimate gift of residue, the residuary 
legatees under the ultimate gift become entitled to the 
income, so unlawfully directed to be accumulated.' 

We may now briefly consider the second section of 
the Act which exempts three classes of provisions from 
its Operation. In the first place, any provision for ibe 
payment of debts is not affected by the Act. This 
includes, as I have already pointed out to you,* the debts 
of persons other than those making the provisions ; the 
-accumulation, however, must be bona fide for paying 
"debts oiily' and not merely a colourable evasion of the 
statute, in the second place, any provision for raising 
portions for any child of the grantor or any child of any 
person taking any interest under the settlement, is also 
beyond the mischief of the rule. It' is not necessary to 
trouble you with a catalogue of the authorities* in which 
questions have been raised as to what should be deemed 
** portions" within the meaning of the Act, but you must 
remember that a gift of the whole of a testator's estate 
or of a residue comprising the bulk of it, is not a portion.^ 
It has further been held, that the children must be legi- 
timate ; if any are illegitimate, the whole gift is within 



• MdDonam v. Bi^m (1838). 2 

. Keen, 276 ; Pride v. Fooks (1839), 2 

Beav., 430; Klborms, Goode (1844), 

14 Sim., 165; Wilson v. Wilson 

(1851), I Sitn., N. S., 2S8; Bourne v. 

Bnckton {\$5>\h 2 Sim.. N, S,^ 91; 

. Simmons v. PiU (1873), 8 Ch. App., 

978 ; Vine v. RaUigh (1896), 1 Ch.. 

.37. • 

^ Halford y. Stains il849), 16 

I Sim., 488; Wildes y, Davies (1853), 

. 1. Sm^. & G., 475. For tJie case of 

mlx^d lunds, aee Burt v. Sturt 

(1853), 10 Hare, 415 ; Balph v. €ar- 

.rich (W7). 5 Ch. D., 984. 

• CtoLToley^y.. ^ Crawley. (l^).i 7 
^\m,,A21\ O'Neill v. Xwca» (1838), 



2 Keen, ZYS ; EUu v. Maxwell 
(1S41), 3 Beav., 587. 

* See page 254, ante^ hwisee the 
contrary opinion of Turner, V. O., 
in 10 Hare, 429 (434). 

» Mathews v. Kehle (1868), L. 
R., 3 Ch. App., 691. 

• Jones V. Maggs (1862), 9 Hare, 
607 ; Beech v. 'St, Vincent (1850), 3 
DeG. &Sm.. 678. 

» Eyre v. Marsden (1838), 2 Keen, 
564; Bourne v. Buckton (1851), 2 
Sim., N. S., 91 ; Wildes v. Davies 
(1853), 1 Sm. k G., 475 ; Burt y, 
Sturt. (1853), 10 Hare, 415 ; Ed- 
wards v. Tuck (1853), 3 DeG..M^& 
G.,46/ *  
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the mischief of the Act.^ In the third place, any direc- 
tion for accnmalation touching the produce of timber Theiiusson 
or j^ood is valid, but such direction must not exceed the ^^*» ^ec 2. 
limits prescribed by the Rule against Perpetuities.* 



» Shaw V. Rhodes (1835), 1 Myl. • Ferrand v. WUaon (1815), i 

& Cr., 135 (159). Hare, 344. 
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Two-fold 
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LECTURE XII. 

Rb»traint8 ox the Alienation of Property. 

In the present lecture, I purpose to examine the rules 
which regulate the imposition of restraints upon the 
alienation of property ; but before I do so, it is desirable 
to explain to you clearly the precise relation in which 
this department of the Law of Perpetuities stands to 
that branch which has so long engaged our attention. You 
will be able to recall to your minds without any difficult}' 
that in the very first lecture,* w^here we determined the 
nature of the Law of Perpetuities and its precise place in 
jurisprudence, I pointed out to you that a perpetuity can 
arise in two ways, first, by taking away from the owner the 
power to alienate property, and, secondly, by allowing the 
creation of remote future interests. I also explained to 
you that in the early stages of the development of the law, 
these ideas are apt to be confounded ; but gradually as 
they are diflferentiated, the first gives rise to the rule 
forbidding restraints on alienation, the second gives rise 
to the rule against remoteness which is, to our great 
inconvenience, miscalled the Rule against Perpetuities. 
It has been a famous topic of controversy among 
eminent jurists whether the second rule is merely a form 
of the first ; in other words, is a remote future interest 
objectionable only because for too long a period there may 
be no one who can give a good title, or, is it objectionable 
aho because the policy of the law does not allow interests 
so uncertain in value to hamper a present ownership. It 
is hardly necessary to point out that in one sense, it may be 
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perfectly correct to say that the Rule against Perpetuities 
aims at restraints against alienation, for executory devises 
and •ther future interests diminish the marketable value 
of an estate, and, to this extent, the rule which limits the 
creation of such future interests, does indirectly favour 
alienation. But, speaking strictly, a future interest is not 
a restraint on the alienation of an estate unless the contin- 
gency upon which the future interest depends, is itself the 
alienation of the estate ; the owner of an estate, sut)ject 
to a future interest can grant all that he has got, and the 
grantee has every thing that the grantor would have 
had if^he transfer had not been made. The real question 
at issue, however, is, not whether the Rule against 
Perpetuities prevents property from being inalienable, 
but whether that is the foandation of the rule ; in other 
words, does the validity or invalidity of an interest 
depend solely on whether the alienability of the property 
is affected, or on whether the interest depends upon a re- 
mote condition. To put the matter, if possible, still more Two 
clearly, the alternative propositions are, first, that the proportions. 
Rule against Perpetuities is only aimed at preventing the 
non-alienation of property, and, second, the true object 
of the Rule against Perpetuities is to restrain the creation 
of future conditional interests ; or, to state it still more 
briefly, do or do not inalienable interests come within 
the mischief of the rule ? The real difficulty in furnishing 
a satisfactory solution of these questions, in whichever of 
the manifold forms you may take them, is traceable to the 
peculiar manner in which the Rule against Perpetuities 
was developed. In the course of my examination of the 
origin and history of the rule in English law, I pointed out 
to you that its first suggestions were made in a somewhat 
vague and formless condition, and, that before it took 
its final shape, its limits were stated, by successive genera- 
tions of lawyers and judges, sometimes too narrowly, and 
at others, too broadly. It is not unnatural, therefore, that 
during this process of slow judicial development, atate- 
ihents were often riinde and theories often advanced in 
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reported cases, which are not in entire harmony with the 
principles as finally developed ; and it is equally ncitaral 
that even after the doctrine has been settled, these* early 
statements and theories survive and are loosely repeated, 
though they cannot be reconciled with what are acknow- 
leged.to be the true principles. You will not be surprised, 
therefore, to find upon an examination of the cases reported 
in the books, that there are expressions here and there, 
specially in the older cases, which may be relied up%n 
in support of the view that the Rule against Perpetuities 
aims only against the tying up of property.^ Such 
expressions, however, when they occur in case% where 
the decision would be the same, whichever principle was 
adopted, are not only not decisive, but, indeed, of 
very little value. There are cases, on the other hand, in 
which the rule has been applied, although there wa» no 
tying up of property ; such cases, clearly, are inconsis- 
tent with the theory that if future interests can be aliena- 
ted or released, they cannot be too remote, and that the 
rule is aimed only against such limitations as tie up 
property and take it absolutely out of commerce. Thus, 
although a conditional limitation to an unascertained 
person cannot be released because there is no one to 
release it, yet when a conditional limitation is to a known 
person and his heirs, and the contingency is only. in the 
happening of the event on which the conditional limitation 
is to take effect, it may be released ; but, if such event 
may occur more than twenty-one years after lives in being, 
the conditional limitation has been held too remote and 
consequently void. To take one example, a bequest of 
personalty, whether to a living person or to a corporation, 
is too remote, if it is to take eflFect after the failure of 
issue of X* Similarly, if the persons to whom a gift is 
made may not be ascertained within the required limits. 



» See^ for instance, Scattergood 
y.Edga (169»), 1 Salk., 229, p. 35, 

*. Gi'fyy, Moiitagit (ilQi), 2 Eden, 
203 rS- Bi'own P. C, 314 -, JohnsmCa 



rrM«<*(li»6),L.R.,2Eq.,716. Aa 
to conditional limitation of real 
estate, see Brown find .Sibly's 
Contract (1876), 3 Ch.. D., 156^ ... 
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: the gift is too remote, althoagh the class to which they 
> belong may be determined within those limits, and a cqu- 
ve3iance by all the members of the class would pass the 
entire interest.* It is unnecessary to refer to other illus- 
trations in support of the same view, and I would how 
ask your attention to two or three recent cases which tend 
to support the opposite theory and to examine how far 
they can be supported on principle. In Gilbertson v. 
•Richards^^ there was a mortgage to A to secure the pay- 
ment of £5,000; B was entitled to the equity of redemp- 
tion ; the mortgage-deed, executed in 1838, provided that 
upon default of payment of the principal amount, A might 
sell the land, but that if the mortgagees or their represen- 
tatives should, in exercise of their powers under the 
deed, enter upon or otherwise become possessed of 
the land, the land should immediately become charged 
with a rent of £40 in favour of J5. The contingency 
contemplated happened ; there was a default, and A 
sold the land in 1847. B contended that thereupon the 
rent arose, while the purchaser contended that the provi- 
sion for its creation was void for remoteness. The Court 
of Exchequer held that the rent was duly created, and was 
not open to the objection of remoteness, inasmuch as the 
mortgagors could release their right to the rent-charge.* 



Oilbertson 

V, 

Richards, 



> In Edmondson*8 Estate (1868), 
L. R. 5 Eq., 389,|i«r Wood, V.C., 
Hobbs V. Parsons (18o4), 2 Sm. & 
G..212, per Stuart. V.C.; Courtier 
V. Oram (1855), 21, beav.,91 ; Gar- 
land V. Brown (18&4), 10 L. T. N.S., 
292. Cf. Curtis v. Lukin (1842), 6 
Beav., 147, which was a case of a 
provision for accumulation, held 
bad for remoteness. 

• (1859) 4 H. & N., 277 ; 5 H. & 
N., 453, p. 126, ante. 

* *' It seems to be an error to call 
this rent a perpetuity in an illegal 
senseji It is vested in Billings and 
his heirs. He pi: his heirs may sell 
it, or release ft at their pleasure. 
A rent in fee-simple may be grant- 



ed to a man and heirs to continue 
for ever. Why, therefore, may not 
one be grante<l to commence at any 
time however remote t It is only 
a part of the estate in fee-simple 
of the rent. A perpetuity arises 
when a rent is granted to a person 
who may not be in esse until after 
the line of perpetuity be passed ; 
but when the estate in the rent is 
vested in an existing person and 
his heirs in fee-simple, who mity 
deal with it at his or their pleasure, 
and as he or they think 6t, we 
think it is not subject to the 
objection of remoteness^ n.otwit^- 
Standing that its actuarcnjc^mdht 
'lAay' depend ifpoli tt contifiigBney 
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The Court of Exchequer Chamber, however, where the 
eiide was subsequently carried, rested their decision, on a 
very different ground, namely, that the case was analogous^ 
to that of tlie power of sale by a mortgagee and said : 
*' The real effect of the limitations in the deed before us, 
i^, that the mortgagees are to take possession or sell, 
«iubject to the payment of this rent to Billings. It is a 
restriction on the amount of the estate of the mortgagees 
and leems within the cases as to the power of sale in tv 
mortgagee, which, as incidental to his estate, is held not to 
be within the Rule as to Perpetuities."* Unfortunately^ 
the Court of Exchequer Chamber not only did not 
repudiate the doctrine of the Exchequer, but used language 
Bum'uH/hau* whi(^h left the matter doubtful.^ It is not a matter for 
surprise, therefore, that this decision w\is relied upon in 
a later case^ by an eminent Judge in support of the 
proposition that an executory interest which could be 
released was not affected by the Rule against Perpetuities. 
In that case, the vendor of some lands, reserving the 
mines, covenanted with the purchaser that should he 
ever sell the mines under the adjoining land, he would sell 
the reserved mines to the purchaser at the same rate as 
that at which he should have sold the adjoining mines ; 
it was contended that the covenant was bad for remote- 
ness, but Fry, J., overruled the objection and held that 



V. 

f 'ariivi'ojht. 



which may never happen, or may 
happen at any time however dis- 
tant," 4 H. & N., 207. 

» 5 H. & N., 459. See also 
Sngden on Powers (8th ed.), 16, 
where it is said : ** No perpetuity 
was createft by the power of sale in 
the mortgagees, or by the right-of 
them or their heirs to take posses- 
sion of the land, but in exercising, 
that right, they took, subject to a 
perpetual rent of £40 a year in 
favour of the mortgagor. It was 
a charge on the estate and had no 
tendency to a perpetuity," The 
actual decision may also be sup* 
|>ort9d on tho ground that the 



future right to the £IU annually 
was not a present right of proper- 
ty, but simply a contractual obliga- 
tion, and, consequently, beyond 
the mischief of the rule. 

* ** There may be considerable 
doubt also on the point raised by 
counsel, whether the rule as to 
perpetuities applies to a case like 
the present, where the party who 
or whose heirs are to take, is as- 
certained, and who can dispose of, 
release or alienate the estate," 
H. & N., 459. 

• Birmingham Canal Co, v. CarU 
Wright (1879), U Oh. D., 421. 
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Specific perforraance could be enforced by the assignees 

of the purchaser against the devisees of the vendor.^ 

But this decision has been overruled by the Court of 

Appeal in a very instructive case of great importance, 

London and S. W. R. Co. v. Gomm? which clearly Londond:^^, 

stated the true doctrine that an option to buy on a remote ' v/ ^^' 

contingency is bad. In this case, the plaintiff Company 

in 1865 conveyed land to Powell in fee, and Powell 

covenanted with the company that he, his heirs or 

assigns, would, at any time, on receipt of £100, reconvey 

the land to the company. In 1879, Gomm purchased 

the land from Powell with notice of the covenant ; in 

1880, the company demanded a conveyance, and, upon 

Gomm's refusal, brought a bill for specific performance. 

Kay, J., who heard the case in the first instance, refused 

to accept the doctrine laid down in Gilbertson v. Richards^ 

and Birmingham Canal Co, v. Cartwright^ and observed : 

" In my opinion, a present right to an interest in property 

which may arise at a period beyond the legal limit is 

void, notwithstanding that the person entitled to it, may 

release it." The learned Judge, however, went on to 

hold that the covenant in this case did not run with the 

land, that a purchaser without notice would not be bound 

by it, and, as a contract which does not create any estate 

or interest in property, at law or equity, is not obnoxious 



• *' I think that wherever a right 
or interest is presently vested in A 
and his heirs, although the right 
may not arise until the happening 
of some contingency which may not 
take etfect within the period de- 
fined by the Rule against Perpetui- 
ties, such right or interest is not 
obnoxious to that rule, and for 
this reason ; the rule is aimed at 
preventing the suspension of the 
power of dealing with property, 
the alienation of land or other 
property. But when there is a 
present right of that sort, although 
its exercise may be dependent upon 
a future contingency, and the 



right is vested in an ascertained 
person or persons, that person or 
persons, concurring with the per- 
son who is subject to the right, can 
make a perfectly good title to the 
property. The _ total interest in 
the land, so to speak, is divided 
between the covenantor and the 
covenantee, and they can together 
at any time alienate the land abso- 
lutely. I think that GilberUon v. 
Eichards is a distinct authority in 
favour of that conclusion," 11 Ch.D. 

• (1882) 20 Oh. Div., i)62, p, I.H:^, 
ante, 

 4 H. & N., 277. 

* 11 Ch. D., 421. 
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Avfrn 
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Lloyd, 



to the Hbuleagainst* Perpetuities, wliich is ii. bchncb not <)f 
the law of -contract brit of property, the covena.nt wajTinot 
within the: mischief of. the rule and could consequently 
be . ftficcifically enforced^ Upon appeal preferred by*the 
purchaser aj^ainst whom sj»ecific performance was decreed; 
tha.. Court., of Appeal* held that the option to purohage 
gave an equitable interest in the property to which/the 
Role against Perpetuities was applicable, and that judged 
by, thai rule, it was void; Sir George Jes>sel added that 
Mr. .Jfustice Kay was " quite right in the view he takes oi^ 
the doctrine of remoteness and of the authorities cited before 
hjm, not forgetting, the. case of the Birmincfham C&nal 
Co.y. Carticright^ which must be treated as over-ruled."*^ ' 
• .. ^.efore I conclude this part of the subject^ I ought 
to invite your attention to another recent case ' in which 
an' interest subject to a remote condition was held good 
because it was alienable. In that case, there Was *a 
bequest of personal property to A for life, and after A^s 
death to his issue for life, and to the executors, adminis- 
trators and assigns of the survivor. Stuart, V. C.j, held 
that this gave an absolute interest to the survivor, but 
went on to add observations based on the doctrine that an 
alienable interest cannot be too remote.* This decision, 
however, has been over-ruled by the Court of Appeal in 
Re JHargreaves,^ 

An examination of the cases we have considered 
above shows that the Rule against Perpetuities is some- 



 Sir George Jessel, M. R., Sir 
James Hannen, and Lord Justice 
Lindley. 

• 20 Ch. D. 

 Avem V. Uoyd (1868), L. R., 
5 Eq.f 383. 

^ '* Each of the tenants for life 
in this case had as much right to 
alien his contingent right to the 
absolute interest as to alien his 
life estate ; and the person claim- 
ing under an assignment of the 
whole estate and interest of the 
tenant for life would, as soon as 



his assignor became the survivor 
of the other tenants for life, be 
entitled to the possession and 
enjoyment as absolute owner. It 
seems obvious that such a case is 
not within the principle on which 
the law against perpetuity rests, 
and that the limitation in question 
of the absolute interest does not 
fail as being too remote.'' L. R., 
5 Eq., 388. See also a dictum to 
the same effect in Oooeh v. Ooach 
(1853), 3 DeG. M. & G., 366 (383). 
• (1889) 43 Gh. Div., 40L 
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thing more than another version of the rule which Relation 
regulates the imposition of restraints upon the alienation remoteness 
of property, and that interests, although alienable, *J alienation. 
may yet be bad for remoteness. The mere fact that a 
contingent interest may be released by persons in being, 
and that a good title may thus be made, is not enough to 
take the case out of the rule, if the estate cannot be 
alienated by those having vested interests in it, because 
a possible future interest is created which may not vest 
wfthin the time fixed by the rule. Undoubtedly the Tact 
that the Jiolders of vested interests cannot convey, tends to 
make the property inalienable, for very often the holders of 
contingent interests are unknown or cannot be founds and, 
even if they are accessible, it is not easy to obtain releases 
of contingent rights ^ on which it is impossible to Hit a 
value ; but the possibility of obtaining releases is not the 
tesfrby which we are to determine the validity or invalidity 
of a limitation. In short, the rule is intended to subserve 
the public policy of fixing a limit beyond which a person's 
power of disposal over his property shall cease, public 
policy which intends that beyond a certain time, property 
shall not be tied up, but shall pass free and unfettered to 
an owner who can employ it just as he chooses, untram- 
melled by the directions of another who might have 
possessed it in the remote past.' 



. * If there is a gift over of an 
estate on a remote contingency, 
the market value of the interest 
of the present owner is greatly 
diminished, while the executory 
gift can sell for very little, so that 
the sum of the value of the interest 
of the present owner and the value 
of the executory gift would be 
much less than the value of the 
property if it were unfettered. 

' If land be given to A and hi? 
heirs, with an option of purchase 
at any time by B and his .heirs, 
upon the principles discussed 
above, the gift to B would be too 
remote and therefore bad. A 



similar question may arise, if 
land be given to A charity until 
some contingency, which may be 
remote, happens, and then to B 
charity ; is the gift to B charity 
good? If the test of invalidity 
applied to the first case, namely, 
the remoteness or nearness of the 
contingency on which the gift is 
to take effect, be also applied to 
the second case, the answer would 
be that the gift to B charity is 
bad for remoteness. If, on the 
other hand, the true test had been 
the restraint or non- restraint of 
an interest which is legally alien- 
able, the answer would have been 
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imjiieniibie ^^ shall DOW tuTtx OUT attention to an examination 

of the rules which regulate the imposition of restraints 
upon the right of alienation of property ; but before we 
do so it is necessary to invite your attention t<t the 
well known fact that some rights are in their nature 
inalienable, while there are other rights the nature of which 
presents no obstacle to alienation. To take one illustra- 
tion, every one of us has a right not to be assaulted, 
not to be defamed or not to be maliciously prosecuted* 
Thele rights are clearly inalienable. The infringt- 
ment of each of these rights gives rise to a right to 
recover damages for assault, defamation or malicious 
prosecution as the case may be. This secondary right 
is not by nature inalienable, and we can without 
diflSoulty conceive of it as transferable. Again every 
person has not only a right not to be slandered but he 
may have the right that his wife should not be slander- 
ed ; in other words, if the wife is slandered, it may not 
only entitle her to recover damages, but may also entitle 
the husband to the benefit of a similar remedy. It 
would be a mistake, however, to suppose that the right 
which the husband possesses has been transferred to him 
from the wife ; each of them has an independent right, 
although such right arises in different persons by a single 
act, namely, the slander of the wife. We have nothing 
to do here with rights which are by nature inalienable ; 

^vf^V !'i*^*®"' ^^^ do we propose to deal with rights which though 
alienable by nature have been made inalienable by law, 
for instance, the law forbids the transfer of a right to 
recover damages for a libel. Similarly we shall exclude 
from our consideration cases in which a statute forbids 
the transfer of a particular property, as for instance the 
estate settled by Parliament on the Duke of Wellington.^ 



statute. 



that the gift to B charity is good, 
as the gift to A charity has made 
the property inalienable, and has 
thus placed it beyond the operation 
of the Rule against Perpetuities. 
i^ee, in this connection, ChrisVs 



HospUal V. Graiuye^' (1849), I 
Mac. & G., 460 ; which has been 
examined fully in Lecture X, 
p. 235, atUe, and Be Tyler (1891), 
3 Oh., 252. 
* (1814) 54 Geo. Ill, 0. 161, § 28. 
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The field of our enquiry is therefore narrowed down to 
the consideration of the cases in which restraints have 
been imposed on the alienation pf rights which are by 
nature assignable, when such restraints are imposed not 
by public policy, but by the will of persons who have 
created or transferred such rights. The question in all 
such cases is, how far can such restraints bo lawfully im- 
posed, or, in other words, how far is it against public policy 
to«allow restraints to be put upon transfers which public Restraint 
policy does not forbid. You will further find that re-. effSt^Tn two 
straints on alienation are sought to be effected in one of ^*y^' 
two ways : firsts the estate which is created or conferred 
may simply be declared inalienable ; if this restraint 
is imposed under circumstances recognised by law, . the- w 

person who takes the estate cannot assign it, he cannot 
rid Jiimself of it, the estate remains with him, and . any 
attempt at alienation is inoperative : second^ the estate 
may not be expressly declared to be inalienable, but it is 
given either on condition that it shall not be alienated, or 
on condition that it shall be forfeited upon alienation ; 
the owner of the estate in such a case may assign it as 
he pleases, he cannot be compelled to keep it against 
his will subject to the qualification that if the restraint is 
valid in law the estate is forfeited upon assignment. We 
shall take up each of these classes of cases separately and 
examine and' illustrate the j^rinciples applicable to them. 

As to the first class of cases which relate to restraints First class. 

I* .. j«i*i 11*11 Alienation of* 

upon alienation, pure and simple, it may be laid down absolute inter- 
generally^ that under the English law, any provision ®®** 



' I do not purpose to consider 
hei*e at any length the cases in 
which married women may be 
restrained from the voluntary or 
involuntary alienation of their 
separate estates. It will be re- 
membered that when, in the case 
of married women, the doctrines 
of separate use and restraint upon 
anticipation came into existence, 
the interests of which the aliena- 



M, LP 



tion was sought to be restrained 
were life interests; the question 
as to the validity of a clause 
against anticipation upon a gift 
of an absolute interest, appears 
to have first arisen in Baggett v. 
Mmx (1844), 1 Coll, 138, in which 
the decision of Knight Bruce,Y.C., 
was affirmed by Lyndhurst, L.C. 
(1 Phil., 627), and it was held that 
a restraint on anticipation by a^ 

18 
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restraining the alienation, voluntary or involuntary, of an 
estate in fee-simple or an absolute interest in chattels, real 
or personal, whether legal or equitable, is void. It^'onld 
be by no means difficult to support this proposition by 
a long array of cases to be found in the books ; it would 
be more instructive, however, to lay before yon such of 
them only as furnish an illustration of the principle in its 
various applications. Thus in the case of Piercy v. Roberts^ 
there was a bequest to executors of a fund upon trust «to 
apply the principal and interest for the sole use and benefit 
of the testator's son in such manner and at such time as the 
eiecutors might think best, with a proviso that if the son 
should happen to die before the whole of the fund was 
exhausted, the unapplied part should sink into the residue. 
The son became bankrupt and his assignees claimed the 
fund. Sir John Leach, M^R., held that their claim i^s 
well founded, for obviously when a fund is given to 
a person absolutely a condition cannot be annexed 



married woman was valid as well 
upon a fee simple as upon a life 
estate. S^t also R9 Cumy (1886), 
32 Ch. D., .%1; Stogdon v. Lee 
(1891), 1 Q. B., 661 ; C/. 44 & 45 
Vict. (1881), G. 41, § 39, and 56ft 57 
Vict. (18a3), C. ffJ, § 2. It would 
be an interesting question, which 
does not appear to have yet been 
determined, whether a restraint 
imposed upon the alienation of 
an estate in fee simple prevents 
any dealing at all with the estate 
by a married woman during her 
coverture,or, whether it allows her 
to transfer the whole estate subject 
to her right to receive the income 
during her life; see Spt'ing v. 
Pruh (1864>, 10 Jur. N. 8., 646 ; 
Hmth V, Wickham, 3 L. R., Ir., 
376 ; 5 L. R., Ir., 285 (295). It is 
somewhat difficult to reconcile 
all the cases on the subject, but 
the result of the authorities may 
be fairly summarised in two pro- 
positions : I. When the intention 
was clear that the property shall 



continue in the hands of trustees, 
and there is a clause against anti- 
cipation, a married woman would 
not be entitled to have the pro- 
perty transferred to her even 
though her interest be absolute ; 
Be Bsnton (1882), 19 Ch. D., 277 ; 
Re Bourn (1883). 27 Ch. D., 411 ; Re 
Spencer {\9»S), 30 Ch. D., 183;i?# 
Ortu'a Settlements (1886-87), 34 Ch. 
D. ,85,712; TippetVsandNewbouicPs 
Contract (1888), 37 Ch. D., 444 : II. 
When there is a direction to pay 
monies in the hands of a married 
woman after an intervening in- 
terest with a proviso that her 
receipt alone shall be a sufficient 
discharge, the clause against anti- 
cipation will be treated as intend- 
ed to restrain anticipation only 
during the continuance of the 
intervening interest. Re Sykes's 
Trusts (1862), 2 J. & H.. 415; Re 
Croughton's Trusts (1878), 8 Ch. 
D., 460; Re Bourn (1883), 27 Chr 
D., 411. 
« (1832) 1 My. & K., 4, 
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to the gift that so much as he shall not dispose of, 
shall go over to another person.^ Again in Ooding 
v.^^^sling^ there was a direction that no devisee 
should be put into possession of the testator's estate 
or enjoy the rents or profits of any property left by him 
until he attained the age of twenty-five, the rents and 
profits meanwhile to accumulate. Sir W. P. Wood, V.C., 
held that the direction was inoperative and observed ; 
*4The principle of this Court has always been is re- 
cognise the right of all persons who attain th6 age of 
twenty-one to enter upon the absolute use and enjoyment 
of the property given to them by a will, notwithstanding 
any directions by the testator to the eflFect that they are 
not to enjoy it until a later age, unless, during the 
interval, the property is given for the benefit of another. 
I^ the property is once theirs, it is useless for the testator 
to attempt to impose any fetter upon their enjoyment in 
full, so soon as they attain twenty-one. And upon that 
principle, unless there is in the will or in some codicil to 
it, a clear indication of an intention on the part of the 
testator, not only that his devisees are not to have the 
enjoyment of the property he has devised to them 
until they attain twenty-five, but that some other person 
is to have that enjoyment, or unless the property i& so 
clearly taken away from the devisees up to the time of 



* The policy of this rule has 
been variously stated ; one I'eason 
which has been assiji^ned is that 
in many cases, it might be very 
difficult and even impossible to 
ascertain whether any part of the 
fund remained undisposed of or 
not. Another reason which has 
been assigned is '' that it would 
be contrary to the well-being of • 
the party absolutely entitled to 
lead him profusely, to spend all 
that was given him which in many 
cases might be all that he had 
in the world." Per Truro, L. C, 
Watkine v. WiUiams (1851), 3 



Mac. & O., 622 (629). See also 
In re Coe's Trust (1858), 4 K, & J., 
199. Cf. In re Landon's Trusts 
(1871), 40 L. J. Ch., .^0, where- 
upon a claim preferred by the 
assignees of a beneliciary of a fund 
(who had become bankrupt), it 
M'as held by Lord Romilly, M.R., 
that the trustees were entitled to 
retain the fund because the trus- 
tees had a discretion to give the 
income away from the beneficiary 
who was not absolutely entitled tg 
it. 
* (1862) Johnson, 265* 



Gosling 

v. 
Gosling, 
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their attaining twentj-five as to induce the Conrt to liold 
that, as to the previous rents and profits, there has been 
an intestacy, the Conrt does not hesitate to strike ont 
of the will any direction that the devisees shall not enjoy 
it in full until they attain the age of twenty-five years.".^ 
In Cotentry v. Cocentfy,* there was a devise of land 
on trust to accumulate the income until 1875 and a direc- 
tion that the accumulation should then form a part of the 
residuary estate which was devised to several personi^. 
The testator died in 1863, and it was held that the resid- 
uary legatees were entitled to their shares at once, in 
spite of the accumulation clause. In another case,^ a 
residue was bequeathed to the testator's four sons equally, 
the capital not to be divided until they were all settled in 
life ; the interest of their shares alone to be paid after 
they were all provided for, until they severally beca^le 
thirty years old, when the capital was to be placed at 
their disposal. Under these circumstances the Master of 
the Hells held that each son was entitled to his share of 
the capital as soon as he attained the age of twenty- 
one.* Similarly, in a later case,* where property was 
devised to a daughter, " to be settled on her at mar- 
riage," but the daughter reached twenty-one and was 
unmarried, it was held tliat she was entitled to the 
property.* It is hardly necessary to point out that the 



* Johnson, 272. 

• (1865) 2 Dr. & Sra., 470. 

• (1861) Re Jacob's WUl, 29 Beav. , 
402. 

* See also Pearson v. Dolman 
(1866), L. R., 3 Eq., 315. 

» Magrath v. Morehead (1871)* 
L. B., 12 Eq. , 491. See also Powell 
V. Boggis (1866), 35 L. J. Ch., 
472, which shows that a testator 
mny not give an absolute interest* 
either in i-ealty or in personalty, 
with a proviso restraining aliena- 
tion, even though the interest 
should be reversionary, and the 
prohibition should only apply to 
alienation before the vesting in 



possession. 

• See also Snow v. Poulden (1836), 
1 Keen, 186; HUlon v. HUton 
(1872), L. R., 14 Eq.. 468 (475) ; 
Talbot V. Jevers (1875), L. R., 20 
Eq., 255 ; Gott v. Nairm (1876), 3 
Ch. D., 278; Weatherall v. Thorn- 
burgh (1878), 8 Ch. Div., 261 ; Me 
Cam«?'o« (1884), 36 Ch. Div., 19; 
Re Fitzgerald's Settlement (1887), 
37 Ch. Div., 18. In ffavelock v. 
ffavefock (1880), 17 Ch. D., 807, 
Malins, V.C., allowed aocumula- 
tions to be broken into, in oi-der 
to furnish maintenance to infants 
who were only contingently en- 
titled, and this was followed in 
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principle^ we have been illustrating, namely, the invali- Postponement 

dity of provisions which postpone the payment of the of pnndpai. 

prinoipal of a fund in which a devisee has an immediate 

absolute interest, is supported by another class of cases'* 

with which vou are familiar, I mean the class of cases in 

which it has been held that such postponement beyond 

the limit fixed by the Rule against Perpetuities, does 

not deprive the devisee of his right to have the principal 

{¥iid to him, if he has an absolute interest in the/und 

within the required time. These cases show that the 

devisee is considered as acquiring, within the required 

limits, all the rights to the property, and the postponement 

of the right to the payment of the principal is considered 

void, because if the postponement to the right of the 

principal be valid, that right could never be enjoyed by 

th^ devisee inasmuch as it would bo clearly bad for 

remoteness. 



Re Collins (1886). 32 Ch. D., 229 ; 
but in the similar case of Be 
Alford (1886), 32 Ch. D., 383, 
maintenance was not allowed. 
The case of Havelock v. Havelock 
was not followed in a recent case 
in Ireland (Ketnmis v. KeinmiSy 13 
L. B. Ir., 372 ; confirmed on ap- 
peal 15 L. R. Ir., 90) and does not 
appear to be defensible on princi- 
ple. Cf. Re Colgan (lh81). 19 Ch. 
D., 305. 

• ^ Besides the cases discusseil in 
the text, reference may be made 
to Hood V. Oglander (1865), 34 
Beikv.y 5\^; A tfwatei'Y, Athimtei' 
(1853), 18 Beav., 330, where a pro- 
hibition not to sell out of the 
family was held invalid; Rsnauel v. 
Tourang$au (1867), L. fi., 2 P. C, 
4 (18), where a prohibition not 
to sell for twenty years, land 
devised in fee simple was 
held invalid. Satihr v. Pratt 
(ISaS), 5 Sim., 6J^2; Josselyn v. 
Josselyn (1837), 9 Sim., 63 ; Jcuskson 
▼. A(arjonbanks (1841), 12 Sim., 93; 



Saunders v. Vaut ier {1941), 4 Beav., 
115 ; Curtis v. LuHn{lM2),5Be3iV,, 
147 (155) ; Roeke v. Rocke (1845), 9 
Beav., 66 ; Stoaffield v. Orton (1847), 
1 DeG. k Sm., 326; Re Young's 
Settlement (1853), 18 Beav., 199. 
See also Peard v. Kekewich (1852), 
15 Beav., 156, which does not 
appear to be consistent with the 
other cases, and it does not seem 
possible to support the decision on 
principle. 

• See Murray v. Addenbrook 
(1830), 4 Buss., 407 ; Bland v. fVU- 
limns (1834), 3 Myl. & K., 411 ; 
Greet v. Greet (1842), 5 Beav., 123 ; 
Harrison v. Grimwood (1849), 12 
Beav., 192 ; Tatham v. Vernon 
(1861), 29 Beav., 604 ; Saumarez v. 
Saumarez (ISa*)), .34 Beav., 432; 
Re Edmondson*s estate (1868), L. 
R., 5 Bq., 389 ; Fox v. Fox (1875), 
L. B., 19 Eq,, 286 ; Oddie v. Brovm 
(1859), 4 DeG. & J., 179; Be 
Sevan's Trusts (1887). 34 Ch. D., 
716. See also Keoern v. Williams 
(1832), 5 Sim., 171. 
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Alienation of 
estates for 
life. 



Six typical 
casett. 



Case I. 
Brandon 

V. 

KobinsoUt 



We shall now proceed to consider nnder what cir- 
cnmstanoes, if any, valid restraints may be imposed upon 
the alienation of estates for life, and here it may be stated 
generally that nnder the English law, any provision 
restraining the alienation, voluntary or involuntary, of a 
life estate in realty or personalty, whether legal or 
equitable, is void. The most important class of cases in 
which the question has arisen, has been those in which 
attei^pt is made to confer upon a person the benefits of pro** 
perty without its consequent liabilities. It is not perhaps 
unnatural that a man who possesses property should desire 
that it should be kept in his family and be enjoyed 
by his descendants, but that it should be placed beyond 
the reach of their creditors. It is equally natural that 
judges should set their faces against devises which 
are the manifestations of such a desire. The matter 
will be best illustrated by an examination of some of 
the leading cases on the subject which may be divided 
roughly into six classes. 

In Brandon v. Robinson,^ a testator directed money 
to be invested in public funds in the names of 
trustees, and the income, as the same became payable, 
paid from time to time to J, with a proviso that 
the same should not be assignable, with a gift over 
on the death of A. Upon the bankruptcy of A, it was 
held that the assignees were entitled to his life-interest* 
This is consistent with the principle that if the income 
of trust property is to be paid to A during his life, a 
direction that it should be paid into his own hands or 
that he shall [not alienate or anticipate it or that it shall 
not beHiableffor his debts, is void.* 



• (1811). 18 Ves.,429. See also 
Bradley v. Peixoto (1797), 3 Ves., 
324/4 B. R., 7i where it was held 
that upon*a bequest to A for life, 
and at his decease, to his heirs 
and executors, with a gift over if 
he attempts to dispose of the 
principal, A takes an absolute in- 
terest and the condition which 



was inconsistent with the gift was 
void. 

• See Barton v. Briscoe (1822), 
Jac. 603; Graves v. Dolphin (1826), 
1 Sim., 66; Woodmeston v. Walker 
(1831), 2 Rues. & M., 197 ; Jones y. 
Salter (1831), 2 Russ. & M., 208; 
Brown v. Pocock (1831), 2 Russ. 
& Mm 210. 



4 
1 
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Acain in Green v. Spicer} there was a devise ^ Caso ir. 
to trustees on trust to apply the rents and profits for 
the ^benefit of A during his life at such times and in 
such manner as they should think proper, with a proviso 
that A was not to have any power of sale, mortgage or 
anticipation. A took the benefit of the Insolvent Act, 
and his assignees were held by Sir John Leach, 
M.R., to be entitled to the rents and profits. This you 
yill see, is obviously based on the principle that if ^trus- 
tees are directed to apply the income of a trust fund for 
the support and benefit of A at such times and in such 
manner as they may deem fit, but have no authority to 
apply in any other way, his assignee is entitled to demand 
the income from the trustees*' 

In Rippon v. Norton^^ property was given by deed 
tg trustees in trust for A during his life, till his insolvency, 
to apply the income in such manner and to such persons 
for the board, lodging and subsistence of A and his family 
as the trustees should think proper, and there was a gift 
over on the death of A. A took the benefit of the 
Insolvent Act at a time when his wife was dead, but he 
had three children. The children admitted that the 
assignee in bankruptcy was entitled to a fourth share of 
the income and claimed the other three-fourths. Their 
claim was decreed, apparently on the principle that if 
trustees are directed to apply the income of a trust fund 
for the support or benefit of A and other purposes, but 
they have no right to exclude A^ the assignee of A can 
claim from the trustees the amount which he could 



> (1890^ Tamlyn, 398; 1 Buss. 
k Mm 805. 

' S$e also Snowdon v. Dales 
(1831)* 6 Sim., 924; Youttghusband 
V. GUborne (1844), 1 Coll.. 400, 
wbore, though the trust was for the 
personal support and maintenance 
t>f A, and there was an expi^ess 
provision that the annuity was 
not liable to the claims of his 
creditors, it was held by Knight 
Bruce, V.C, that upon the insol- 



vency of A^ his assijrnees were 
entitled. See, however, Re Bul- 
lock (1891). eo L. J. Ch., 341. 
The case of Two-peny v. Peyton 
(1810), 10 Sim., 487, may perhaps 
be supported on the gi'oimd that 
the whole income of the fiind was 
not payable to the beneficiary 
and thereforo could not be right- 
fully claimed by his assignee in 
bankruptcy. 
• (1839)2Beav.,e3. 



Case III. 

Rip/X)ii 

▼. 

yai'toiu 
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have lawfally claimed, should he have applied, for his 
benefit.' 
Cam IV. The type of another class of cases may be taken to 

A) ?. MMM. ^^ £0^ V Bunn ' where property was given by deed to 
trustees in trust to apply the income towards the support 
of A and his wife and children or any of them or for bis, 
her, their or any of their use and benefit at the absolute 
discretion of the trustees, with a gift over upon the death 
of A. A married, had several children and took th^ 
benefit of the Insolvent Act. Knight Bruce, V.C, held 
that the trustees had a right to apply the rents among the 
insolvent, his wife and children or any of them to the 
exclusion of the others, and consequently nothing more 
passed to the assignee th^n the interest which the 
insolvent had.^ This is founded on the principle that if 
trustees are directed to apply the income of a trust fund 
for the support or benefit of A or for other purposes at 
their discretion, and, they in fact apply the whole of the 
income for other purposes, the assignee of A has no valid 
claim against the trustees. 
Cose V. The type of another class of cases closely analogous 

to those just considered is furnished by the case of In re 
Coleman^ to which I have already referred. These cases 
lay down the doctrine that if trustees are directed to pay 
the income of a trust fund to A or to apply it for his 
support or benefit or for other purposes at their discretion, 
although they are not bound to pay anything to A and 



In V Coleinan, 



* See aUo Page v. Way (1840), 
3 Beav., 20; Kearsley v. Wood- 
tock (1843), 3 Hai*e, 185 ; Wallace 
V. Anderson (1853), 16 Beav., 5^3 ; 
Oodden v. Crowhurst (1812), 10 
Sim., 642, is apparently the other 
'way, but see the observations in 
Younghusband v. Oisbome (1844), 
1 OoU., 400. See also In re 
Coleman (1888), 39 Ch. Div., 443. 

* (1843) 2 Y. & C. C. C, 98. 

* See also Holmes v. Penney 
(1856), 3 K. & J., 90, where in a 
similar case, Wood, V. C,, held 



that he could not decide what pro- 
portion of the income A*s wife and 
children should take so as to leave 
the rest of the income available 
for A*s creditors. It is remark- 
able that in this case the trnst was 
by the settlor A for his own benefit 
and the benefit of his wife and 
children. 

« (1888) 39 Ch. Div., 443. See 
also Lord v. Bunn (1843), 2 Y. & 
C. C. C, 98 ; i20 NeU (1890), 62 L. 
T. N. S., 649. 
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consequently his assignee has nb claim against, them, yet 
if after notice of the assignment they make any payments 
to 4» ^^^y must account to the assignee for all such sums. 

"Lastly, a question of some nicety may arise when Case vi. 
trustees are directed to apply the. income of a trust fund 
for the support or benefit of A or for other purposes at 
their discretion ; if in such a case A takes the benefit of 
the Insolvent Act, are the trustees liable to account to 
the assignee of A for any sums not actually paid over 
to him but spent for his benefit or support with full 
knowledge of the assignment. I have just explained to 
you that the assignee can demand from the trustees, the 
money which they are bound to spend for the benefit or 
support of A, and in a case in which it is discretionary 
for them to apply the proceeds of a fund for the benefit 
of J, although the assignee cannot compel them to do so, 
he is yet entitled to hold, the trustees responsible for any 
payments actually made to A^ after notice of the assign- 
ment. It would seem to follow, therefore, that if the 
assignee of A can demand from thie trustees the money 
which they have actually paid to A, he is equally entitled 
to call upon the trustees to account to him for money 
which they have spent for the support or benefit of A. 
There is authority, however, in support of the opposite 
view. In the case of Re Coleman,^ Cotton, L. J., said : f^amin^^'and 
" Does the assignment include every benefit which the discussed, 
trustees can give to Coleman out of the income ? I 
think, not ; if the trustees were to pay an hotel-keeper to 
give him a dinner, he would get nothing but the right to 
eat a dinner, and that is not property which could pass by 
assignment or bankruptcy. But if they pay or deliver 
money to him or appropriate money or goods to be paid 
or delivered to him, the money or goods would pass by 
the assignment." The learned Judge then went on to 
distinguish Green v. Spicer^ and Yonnghushand v.. 



> (1888) 39 Ch. Div., 443. See (1842) 10 Sim., 643. 
also Re Bvilock (1891), 60 L. J., • (1830) Tamlyn, 396. 

Ch. 341, and Oodden v. Orovhurst 
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Giihome^ on the ground that in those cases, the in- 
come was directed to be applied solely for the bene- 
fit of the insolvent, ^rhich made it his property. I 
confess, however, that it is not easy to reconcile this 
decision with the principles discussed above^ It is 
nnqaestionable that the benefits M^ich the trustees 
can confer upon the insolvent may be personal and 
inalienable, and, consequently, there may be rights wbicb 
do not pass to an assignee in bankruptcy ; for instance, ^ 
man may be a member of a club and as such entitled to 
eat a dinner at the club-house on stated days without a 

paying for it ; this right clearly does not, upon bis 
bankruptcy, pass to his assignee. A trust fund, however, 
does not produce dinners, though it produces money 
with which dinners can be bought but which can also be 
assigned. According to the view taken by the Court of 
Appeal, if the trustees buy a loaf of bread or a bottle 
of wine and give it to the beneficiary to eat or drink, 
they are bound to account for the money so spent to 
the assignee in bankruptcy ; if, on the other hand, they 
direct the beneficiary to enter a hotel and help himself, 
they are not liable to account for what they pay to the • 

hotel-keeper. This distinction is so fine that it would be « 

better to adhere to the rule that the trustees must 
account to the assignee for all sums paid to the beneficiary 
or spent for his benefit and support. 
Alienation To summarise the principles which regulate the power 

interests. of alienation of life interests and their liability for debts, 
it may be stated generally that all rights to enjoy property 
or to have its income paid or expended or applied for one's 
benefit during life, are alienable. If the right to the whole 
or any part of the income of a trust fund is exclusive, any 
provisions against anticipation or as to the times or 
amounts of payment or the mode of expenditure or appli- 
cation are inoperative against an assignee or creditor. If 
the right is not exclusive, and the trustees have a discretion. 



(1844)1 Coll.* 100. 
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they cannot be compelled to apply the funds for th€l 
benefit of assignees or creditors ; bnt if after notice of the 
assignment, whether voluntary or involuntary, they pay 
the proceeds of the fund to the beneficiary or apply them 
for his benefit, they are liable to account to the assignee. 
Although, however, a restraint cannot be imposed on the Principles 
alienation of a life interest or its liability to satisfy debts, *'""°**"" • 
restricted for the benefit of the person entitled to the life 
i«terest, such a restriction can be imposed for the b^efit 
of third persons. For instance, if a person acquires by 
purchase the right to be a life member of a club, the 
club cannot be compelled to admit bis assignee. The 
reason upon which these principles are based, is obvious 
enough ; it is against public policy that a man should 
have an estate to live on but not an estate to pay his 
d^ts with, in other words, that he should have the 
benefit of his wealth without its responsibilities. It is 
not the function of the law to join in the futile effort, 
to save the foolish and the vicious from the inevitable 
consequences of their own vice and folly. Property 
tied up for a century contributes nothing to the general 
wealth, while it encourages the vice and idleness of 
those who never earned it but enjoy its fruits. 

We have now discussed the first class of cases, in Ifcond claw. 
which an estate is declared inalienable ; we shall next 
proceed to the consideration of the second class of cases 
in which an estate is granted upon condition, for breach 
of which it is liable to forfeiture. The alienation, against 
which the threat of forfeiture is made, may belong to one 
of four classes : jir$t^ it may be alienation generally, that ^^^^ typical 
is, to any one, at any time, under any circumstances ; 
secondly^ it may be alienation to certain specified persons ; 
thirdly^ it may be alienation within a certain limited time ; 
fourthly^ it may be alienation in a certain prescribed man- 
ner. In addition to the questions which arise in relation 
to these four classes, we shall have to examine the further 
question, whether an estate in fee simple can be forfeited 
for failure to alienate it.. 



< 
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R?Machu. ' ^^ regards the first class, it may be laid down that, 
under the English law, an unqualified condition or condi- 
tional limitation on alienation, either in general or inany 
particular mode, cannot be joined to a fee simple or to an 
absolute interest in personalty. It is hardly necessary to 
examine the earlier authorities upon this fundamental 
proposition which is in accordance with public policy and 
the correctness of which is beyond dispute. But I may 
usefijly refer you to one of the recent authorities in illu%- 
tration of the proposition. In Re Machu,^ A devised land to 
his daughter E and her heirs, subject to the proviso, that 4 

if E should be declared a bankrupt or liquidate with her 
. creditors or avail herself of any Act for the relief of 
insolvent debtors, the devise to her should be void and the . 
premises devised to her should go to her children ; it was 

Case ir ^^^^ ^^^^ ^^® proviso was void. • 

Atttcat^r As regards the second class of cases, under the Eng- 

Attwatfr, lish law, a condition or conditional limitation on aliena- 
tion to certain specified persons, can probably be attached 
to a fee-simi>le or to an absolute interest in personalty, but 
how far a condition or conditional limitiition on alienation, 
except to certain specified persons, can be so attached, is • 

doubtful. In Attwater v. Attwater,^ there was a devise • 

of land to the nephew of the testator with an injunction 
never to sell it out of the family, " but if sold at all, 
it must be to one of his brothers hereafter named " 
of whom there were five ; LordjRomiUy, M. R., held that 
the condition was invalid, as it was repugnant to the 
quality of the estate given, and observed : " It is obvious, 
thai if the introduction of one person's name as the only 
person to whom the property may be sold, renders such 
a proviso valid, a restraint on alienation may be created 
as complete and perfect as if no person-^^whatever was 
named, inasmuch as the name of a person who alone 

is permitted to purchase, might be so selected as to render 

- — ' — , i 

« (1882) 21 Oh. D., SaS; see also D., 633; C(yrbeit v. Corbeti (1888), 
Re Dugdale (1888). 38 Oh. D.. 176 ; 13 P. D.. 136 ; 14 P. D., 7. 
MetcaJ/ev, Metcalfe (1889). 43 Ch. • (1853) 18 Beav., 330. 
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it reasonably certain, that he would not buy the property 

and that the property could not be alienated at all. " ^ 

In «f^ later case,^ however, the same question came before 

Sir George Jessel, M.R., and that learned judge held in 

an elaborate opinion, that a devise of land to the brother 

of the testator, on the condition that he never sells it out in re Machay. 

of the family, was perfectly valid. After referring to 

the passage from Littleton which 1 have already quoted^ 

ir^ another connection. Sir George Jessel pointed out^that 

the true test is, whether the condition t'lkes away the 

whole power of alienation substantially, and observed : 

f " You may restrict alienation in many ways. You may 

restrict alienation by prohibiting a particular class of 
alienation, or you may restrict alienation by prohibiting 
it to a particular class of individuals, or you may restrict, 
alienation by restricting it to a particular time. In all 
these ways, you may limit it, and it appears to me that, 

I in two ways, at all events, this condition is limited. First 

it is limited as to the mode of alienation, because the onlv 
prohibition is against selling. There are various modes sir George 
oF alienation besides sale ; a person may lease or he n^ay *'®'^^®^' 

' • mortgage or he may settle ; therefore, it is a mere limited 

• restriction on alienation in that way. Then, again, it is 

limited as regards class ; he is never to sell it out of 
the family, but he may sell it to any one member of the 
family. It is not, therefore, limited in the sense of there 
being only one person to buy ; the will shows there 
were a great many members of the family when she 
made her will ; a great many are named in it ; therefore 
you have a class which probably was large and was certain- 
ly not small. Then it is not, strictly speaking, limited as 

* Lord Roniilly relied upon the 3#, 134. See also Ludlow v. Bun- 
rules laid down by Lord Coke bury (1865), 35 Beav., .36, where 
(Co. Litt., 2*23a) and declined to a forfeiture clause under similar 
* follow Doe V. Pearson (18(>5), 6 circumstances was held to be void 

Bast., 173, where Lord Ellen- by Lord Romilly. 

borough had arrived at a contrary • (1875) In re Macleay^ L. R., 

conclusion upon the authority of 20 £q., 186. 

Anon (1561). Dalison 58, pi., 5; • Co. Lit., 223 a, 6. See p. 243, 

and Daniel v. Uply (1662), Latch 9, ante. 
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Two 

alternative 

tests. 



to time, except in this way, that it is limited to the life of 
the first tenant in tail (fee^^imple ?); of coarse, if unlimit- 
ed as to time, it would be void for remoteness ^nder 
another rule ; so that this is strictly a limited restniint on 
alienation, and unless Coke upon Littleton has been over- 
ruled or is not good law, this is a good condition." ^ You 
will see, therefore, that the authorities upon this point are 
in hopeless conflict, and the only rule, which may be 
suggested for acceptance, is, that a condition is good if it 
allows of alienation to all the world with the exception 
of selected individuals or classes, but is bad if it allows of 
alienation only to selected individuals or classes. It must 
be admitted, however, that the rule, so enunciated, may be 
difficult of application and may, perhaps, be also success- 
fully evaded* In reality the choice lies between the two 
alternative tests, firsts that a condition against alienntjpn 
is bad, if alienation is restricted to particular individuals 
or a particular class, and second^ that a condition is bad, 
only when all alienation is substantially restricted ; the 
former test is, according to Lord Romilly, supported by 
the high authority of Lord Coke, while the latter test is 
supported by the weighty authority of Lord EUenborough 
and Sir Qeorge Jessel.' 



i 



» In Roithgr v. Rofh^tr (1884), 20 
Ch. D., 801(814), Pearson, J.,dotibt- 
ed the correctness of the decision 
of Sir George Jessel quoted above 
and observed : "Lord Coke must be 
read with a certain amount of 
caution, and if any one will take the 
trouble to read two or three pass- 
ages in Sheppard's Touchstone, 
he will find that the learned profes- 
sors of the law are perpetually at 
loggerheads as to what is a good 
condition^ and the reason is that 
they have departed from the iirat 
principle that a condition which 
is repugnant to a gift, is a void 
condition, and the exceptions have 
been made without any principle 
at all, and' it is thei'efore perfectly 



impossible to say, by any rule, what 
exceptions are good and what are 
bad ;** sm also DugdeUs v. Jhigdale 
(1888), 38 Ch. D., 176 (179). 

* In Ludlow v. Bunbery (1865), 
35 Beav., .%, Lord Romilly ap- 
parently held, that a condition 
against alienation by a devisee to 
X or his descendants was void ; if 
qualified conditions are to be 
allowed at all, this would seem 
difficult to support on any theory. 
Ssfi also 4 Kent's Commentaries, 
p. 131, where it is said : " If a 
restraint upon alienation be con- 
fined to an individual named, to 
whom the grant is not to be made, 
it is said by very high authority 
(Lit. §361, Co. Lit., 223) to bo a 
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As regards the third class of cases, in which restraiats Case iii. 
on alienation, qnaliiied as to time, are attempted to be 
imp^sfed, . we have to distinguish between a condition 
against alienation while the interest is contingent and a 
condition against alienation while the interest is Vested. 
Under the English Law it may be laid down broadly, 
that a condition or conditional limitation upon alienation 
of a contingent interest, before it vests is good. This 
n clearly right in principle, for a vested estate canaot be 
made terminable by an illegal condition ; but if a testator 
declares that an estate shall not vest if a certain thing 
is done, the estate will never vest if the thing is done ; 
if it is not done, the vesting nriay depend upon whether 
the omission to do the thing was legal or illegal, but, 
if it is done, the estate will not v^st in any case.' On 
tke other hand, if a fee-simple or an absolute interest in 
personalty was vested, under the English Law, a condition 
or conditional limitation against alienation attached to 
it, is void, however restricted in time. The leading 
authority, in support of this proposition, is the decision 
of Mr. Justice Pearson in the recent case of ReReRosker, 
Rosher^ where it was held that a condition in absolute 
restraint of alienation, annexed to a devise in fee, even 
though its operation is limited to a particular time, for 
example, to the life of another living person, is Void in 



valid condition. But this case 
falls within the general principle, 
and it may be very questionable 
whether such a condition would 
be good at this day." 

> ^eeLarg^^a Case (1587), 2 Leon« 
82 ; 3 Leon, 182. In this case, there 
was a devise to the testator's 
widow,until his son A bhould reach 
the age of twenty-two, and then 
to others of his sons upon condi- 
tion that if any one of such sons 
should sell any lands before A 
reached twenty -two, he should for- 
ever lose the same ; the event 
contemplated happened and the 
ion who had sold, was held to 



have forfeited his estate. Observe 
that the widow took a freehold, 
for A might die before he reached 
twenty-two and then she would 
hold for her life ; the sons took a 
remainder, supported by the 
widow's life estate, but contingent 
upon A* 9 reaching twenty two. 
S§e also Churchill v. Marks (1844), 

1 Coll., 441 ; Burnstt v. Blaks (1802), 

2 Dr. & Sra., 117 ; Oraham v. L^e 
(1857), 23 Beav., 388 ; Re Payns 
(18f8), 25 Beav., 656; Powell v. 
Boggis (1866), 35 Beav., 535; 
Samuel v. Samuel (W9), 12 Ch. D., 
152. 

• (1884) 26 Ch. D., 801, 
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law, as such a condition is repugnant to the nature of an 
estate in fee.* In a later case,^ however, Mr. Justice North 
questioned, if there was any distinction in principlef so 
far as the present question is concerned, between a contin- 
gent interest and an interest which is vested but Is liable to 
be divested ; but I may point out that a provision for 
forfeiture attached to a contingent estate is a condition pre- 
cedent, while, when attached to an estate vested, although 
liable^ to be divested, it is a condition subsequent ; an4 
consequently the distinction between the two cases is 
essentially the fundamental distinction between conditions 
precedent and conditions subsequent. 

We shall lastly consider the fourth class which treats 
of restraints on alienation qualified as to manner. Here 
it may be broadly laid down that a condition or conditional 



* 6tf« also the earlier caaea on 
the subject, Ware v. Cann (1830). 
10 B. & C, 433 ; Bradley v. Peixoto 
(1797), 3 Ves.. 324 ; WUlie v. HUcox 
(1838), 4 Myl.& Cr., 197 ; Riskton v. 
Cohb (1839), 5 Myl. &Cr., 145 ; Rs 
Marhu (1882). 21 Ch. D., 838; 
see also Benaud v. Tourangeau 
(1867), L. R., 2 P. C. 4 (18), where 
the Judicial Committee held that 
a reMtraint upon the devisees of 
lands, from alienating them for a 
period of twenty years from the 
testator's death, was not valid, 
either by the old law of France or 
by the general principles of juris- 
prudence. See also Dugdale v. 
Dugdale (1888), 38 Ch. D.. 176, 
where Kay, J., pointed out that 
an incident of the estate given 
which cannot be directly taken 
away or prevented by the donor, 
cannot be taken away indirectly 
by a condition which would 
cause the estate to revert to the 
donor, or by a conditional 
limitation or executory devise 
which would cause it to shift 
to another person ; cf. In re 
Parry and Daggs (1885), 31 
Ch. D., 130, where Fry, L. J., 



observed : ** The testator's son is 
devisee in fee. and on his death 
either one of his issue will be bis 
heir or some one else. If his heir 
be his issue, such issue will take 
under the original devise, and the 
gift over does not arise ; if his 
heir be some one not his issue, 
such heir would take equally under 
the oi*iginal devise and under the 
gift over ; so that the operation of 
the gift over, if it be valid, is-not 
to alter the devolution of the 
estate, but only to fetter the power 
of alienation during the lifetime of 
the son. That was an illegal 
devise, and consequently the gift 
over is void. " 

« Re Porter (1892), 3 Ch., 481. 
The facts of this case show that 
the interests vested in the sister's 
children became indefeasible 
when they reached twenty-one, so 
that the question substantially 
before the Court was the effect of 
a provision for forfeiture attached 
to an interest indefcasibly vested, 
though not yet reduced to posses- 
sion; such a provision is clearly 
bad. 
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limitation, aimed against a particular mode of aliena* 
tion, is as bad, as if directed against alienation generally. 
Thus for instance, in Ware v. Canrij^ it was held, that a 
gift over, upon the tenant in fee mortgaging, levying a 
fine, or su£Fering a recovery, was bad in law, inasmuch as 
the condition imposed was repugnant to the interest creat- 
ed. Similarly, a gift over, on the charging of the fee 
with an annuity, is bad in law, inasmuch as this is an 
attempt on the part of the testator to protect an estate in 
fee from the liability to debts and contracts of the owner .^ 
In the same manner in the case of a devise in fee, with a 
direction that the devisee should not alienate the estate, 
except by way of exchange or re-investment, the restric- 
tioi^is void ; if a testator is desirous of imposing such a 
restriction he must do it in a di£Ferent form, giving 
a limited estate, as for life ; but if he gives an absolute 
estate in fee-simple and annexes such a condition to it, 
the condition is altogether repugnant to the gift of the 
estate and wholly inoperative.^ You will remember, 
however, that there are some observations, made by 
Sir Qeorge Jessel, M.R., in Re Macleay^ which I have 
already placed before you and which tend to support the 
opposite view ; but, as pointed out by Pearson, J.,* in his 
vigorous dissent from the view accepted by the Master of 
the RoUs,^ such a condition, if allowed to exist, may be 
easily evaded, and consequently the adoption of the view 
which found favour with Sir George Jessel, is of very 
doubtful expediency. 

Again, as a testamentary disposition is one of the Gifts over 
modes of alienating property, a condition, that a fee U^^g^^^jy 
simple shall go over, unless the grantee disposes of it in 
bis lifetime, is void ; for such a provision limits the mode 
in which the alienation may take place and makes the 
gift over fail or take eflFect, accordingly as the alienation 

« (1830)10B.&O.,433;34R.R., * Hood v. Oglander (1866), 3# 

460; see also 8haw v. Fwrd (1877), 7 Beav., 613. 

Ch. D., 669 (674). * (1876) L. R., 20 Eq., 186. 

• WmUv.HUcox (1839), 4 Myl. * Re i2o«A«r (1884), 26 Ch. D.. 



& Cr., 197 (202). W- 

M, hf 
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18 by deed or by wiU.^ This naturally leads us to an 
examination of the validity of gifts over upon intestacy. 
There are dicta of eminent Judges and also express 
decisions to the effect, that if there is a devise to A in 
fee, and if ^ dies without having disposed of the land 
by deed or will, then over to B^ it is bad. It is not easy 
at first sight to say why thi^ should be so; the owner 
of the land has full power of alienation, either by deed 
or by will ; it rests entirely with him to say, whether Jjie 
gift over shall take effect or not, and, what illegality is 
there in an executory devise, depending on A^s not 
making a deed or will, if he has the power of making one, 
should he so wish ? In the case of a gift over of what 
is left undisposed of by the first taker, when the gift is 
of a sum of money, it has been held, that the gift is bad 
for uncertainty and the difficulty, if not the impossibility, 
of -determining the subject-matter of the gift over.^ But 



: ■» 



ffewj^rson v. Orsss (1861), 29 
Beav.,'2l6; Perryv.MerrU (1874), 
L. R., 18 Eq.,152 ; Bowss v. Ooshtl 
(1868), 27 L. J« Ch., 249. The con- 
trary view was apparently taken 
in Stevenson v. Glover (1845), 1 
C. B., 448, which was dissented 
from by Turner, L. J., in Holmes 
V. Godson (1866), 8 DeG. M. & 
G., 1?2 (166). 

* LigMhome v. GUI (1764), 3 
Brown, P. C, 250 ; Bull v. Kingston 
(1816), 1 Mer., 314; Boss v. Boss, 
(1819), 1 J. & W., 164; Cuthbert 
V. Purier (1822), Jac., 415 ; Bourn 
Y.Gibbs (1831), 1 Bliss. & Myl., 614 ; 
PhiHips y.Eastwooa (ia35),Ll.& G. 
temp. Sug., 270. j(297) ; Green v. 
Harvey (1842), 1 Hare, 42S ; Be 
Yalden (1851), 1 DeG. M. & G., 
63 ; Be Morflocks Trust (1857), 3 K. 
& J., 466 ; Barton v. Barton (1857), 
3 K.'&; J., 612]Weale v. OKt?«(1863), 
32 Beav., 421 ; Be Wilcock^ Settle- 
ment (1875), 1 Gh. D., 229. See also 
WatJUns V. Wmiams (1851), 3 Mac. 
& G., 622(629), where Truro, L. C, 
observed : *' It is a rule that where 



a money-fund is given to a person 
absolutely, a condition cannot be 
annexed to the gift, that so much, 
as he shall not dispose of, shall go. 
over to another person. Apart 
from any supposed incongruity, 
a notion which savours of meta- 
physical refinement, rather than 
of anything substantial, one rea- 
son which may be assigned in sup- 
port of the expediency of this 
rule, is, that in many cases it 
might be very difficult, and even 
impossible, to ascertain whether 
any part of the fund remained 
undisposed of or not ; since, if the 
person to whom the absolute in- 
terest is given, left any personalty, 
it might be wholly uncertain, 
whether it were part of the pre- 
cise fund which was the subject of 
the condition or not. Another 
reason may be, that it would be con- 
trary to the well-being of the party 
absolutely entitled, to lead him pro- 
fusely to spend all that was given 
him, which in many cases might 
be all that he had in the world," 
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the difficulty of identifying the undisposed of balance, 
does not apply to cases of gifts of immoveable pro- 
perty, and if a devise over of land, upon the intestacy 
of the first taker, is to be deemed bad, some other reason 
must be found for the conclusion. One such reason was 
attempted to be given in an old case, decided in the 
Common Pleas in 1746, but not reported till 1856* ; there 
Burnett, J., held, that a gift over upon the death of the 
testator's children (to whom the estate was given) with- 
out leaving issue, and without appointing the disposal of 
the same was bad, and observed : '^ The condition here is 
that if the testator's son dies without issue, his heir shall 
not take by descent, but by appointment, whereas a 
devise to a man's heir-at-law or grant to heirs, is void, 
and he will take by descent ; the condition therefore is 
void." This reasoning would hardly find acceptance 
at tne present day, and a devise to a man's heirs, 
although they took by descent, would be a sufficient 
disposal to prevent the gift over taking effect. In 
a later case,* where Knight Bruce and Turner, L. J J., 



* 'I 



Outlive)* 
Vmtx, 



" Gulliver v. Vaux (1746), 8 DeG. 
M. & G., 167. See Stevenson v. 
Glover (1845), 1 C. B., 448, where 
the contrary view was taken in 
ignorance of the decision in 
OuUiver v. Vaux which had not 
then been reported. It may be 
pointed out that the rnle in Scotch 
law is different, inasmuch as if 
there is an absolute gift to A and 
his heirs, followed by a declara- 
tion that if A dies childless and 
intestate, the estate shall go to 
others, the gift over is valid ; see 
Barstow v. Black (1868), L. B., 1 
H.L. (Sc.) 392, where Cairns, L. C, 
observed : The position of an un- 
limited fiar (owner) with a condi- 
tional gift over is unknown to the 
English law ; but the position of 
an unlimited fiar— that is, a fiar 
with unlimited power of owner- 
ship and disposition, followed by 



substitutions or limitations over— 
is well-known to the Scotch law. 
It would, in my opinion, have 
been a perfectly good disposition 
to settle these estates on A, his 
heirs and assigns with a limita- 
tion to other persons in the event 
of A dying childless. Under 
such a settlement A would have 
had an absolute power of disposi- 
tion over the estates. And, in my 
opinion, the words of apparent 
contingency, * in the event of his 
not disposing of the estates, * are 
no more than a recognition of 
that power of disposition which 
was by Scotch law inherent in 
the estate given to A" 

* Holmes v. Godson (1866), 8 
DeG. M. & G., 152. See also Bar- 
ion V. Barton (1857), 3 K. &;J., 
512 ; B<yu)es v. Goslett (1858), 27 li. 
J. Ch., 249. Re WUcocht^ SeUle^ 
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Solmei held that a gift over, if a devisee, or legatee, to whom an 

Chdun. absolute interest is given, does not dispose of his interest 
or dies intestate, is void both as regards realty and person- 
alty, the reason for the rale was thus stated : '^ The law, 
which is founded on principles of public policy for the 
benefit of all who are subject to its provisions, has said 
that in the event of an owner in fee dying intestate 
the estate shall go to his heir, and this disposition tends 
directly to contravene the law and to defeat the policy ^n 
whicn it is founded ; on principle, therefore, I think the 
^^ disposition bad." In a still later case,^ Fry, J., accepted i 

Ford, the law as stated above, but declined to enquire into the 
logical sufficiency of the reason given. The learned Judge, 
however, went on to give a reason for the invalidity of 
gifts over on intestacy, and if the doctrine is to be 
maintained, this is the least unsatisfactory reason 

*''y» ^* I have seen advanced in support of it : " Any executory 
devise which is to defeat an estate and which is to 
take effect on the exercise of any of the rights incident 
to that estate, is void. Of this, a devise over upon 
alienation is an instance, and so also is a devise upon not 
alienating ; for the right to enjoy without alienation is as « 

much an incident to the estate as the right to alienate. ^ 

Consequently, where land is devised to several as tenants- 
in-common, with a proviso, that, if one died before 
partition, his share shall go over, the gift over is void, 
because the right of tenants-in-common to hold their 
interests undivided, is an incident of the estate." ^ The 
development of this rule with regard to the invali- 
dity of gifts over on intestacy, furnishes an interesting 
example of what may be called reversion to a primi- 
tive type. In the earliest stages of the development 
of legal conceptions, Courts very often frustrate the 



mmt (1875), 1 Ch. D., 229. Cf. the owner intestate, it shall go to 

AUomey-Omeral v. AUesbury his next of kin." 

(1887), 12 App. Oas., 672 (094), ^ Shaw v. Ford (1877), 7 Oh. D., 

where Lord Macnaghten said : 669. 

** you cannot give real estate in • Per Pry, J., in Shaw v. Ford 

fee and say that on the death of (1877), 7 Gh. p., 669 (674). 
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intention of parties to transactions by means of rules Beverdon to « 
which are not founded on public policy, but are^""** vetype. 
• essent^Uy formal and arbitrary. With the progress of 
jurisprudence, however, we always find Courts ready to 
carry out the intentions of parties and to remove fetters 
the existence of which cannot be justified on grounds of 
public policy. In the present instance, however, we 
find that the Courts have laid down a rule which is of 
ve^ doubtful propriety and which thwarts the intention^ of 
parties. The truth seems to be that whichever reason we 
may take, whether we say that the gift over is bad because 
it is repugnant or that the passage of a fee-simple on • 
death of a tenant intestate, to the heir, is a necessary 
incident of the estate, or that an executory devise contin- 
gent upon a circumstance which it is in the power of the 
first taker to avoid, is invalid — whichever of these views 
we accept, we really do not find any substantial reason 
for the rule, and there is nothing to shew what interests 
are forwarded by it and how it advances the moral or 
material well-being of the community. 

We shall next consider the validity of restraints Forfeiture 
on alienation in relation to estates for life. U*^*^®** aSenation of 
the English law, it seems to be well settled, that a Hfe-estates. 
provision in the gift of a life-estate or interest, that the 
estate or interest shall cease or shall go over to a third 
person, upon alienation, voluntary or involuntary, of 
the life-estate or interest, is good. This appears to have 
been first held in 1733 in Lockyer v. Savage} where it 
was placed on the analogy of conditions against alien- 
ation in leases for years, and as appears from numerous 
recent cases,^ is settled beyond dispute. There is clearly 



Lockyer 
▼. 

Savage^ 



> (1733) 2 Strangle, 947. The 
only point discussed in modern 
cases is whether such a clause in- 
cludes a bankruptcy existing at 
the date of the will ; see Trapper 
V. MeredUh (1871), L. R., 7 Ch. 
App., 248 ; Metcalfe v. Metcalfe 
(1891), 3 Oh., 1 ; West v. Williams 
(1899), 1 Ch., 132. 



• Metcalfe v. Metcalfe (1889), 43 
Ch. D., 633 ; (1891) 3 Oh., 1 ; Dom- 
mett V. Bedford (1796), 6 T. R., 684 ; 
Shee V. Hale (1807), 13 Ves., 404 ; 
Rochford v. Hachman (1852), 9 
Hare, 475 ; Manning v. Chambers 
(1847), 1 DeG. & Sm.,2SQ; Carter 
V. Carter (1867), ^ E. & J., 617 ; 
Craven v. Brady (1867), L. R., 4 
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a distinction between the gift of an estate in fee and a 
gift of an estate for life ; in the case of the former, it is 
of the essence of the estate, that it confers free dpower 
of alienation ; in the case of the latter, it may well be 
maintained, that the intention of the testator was that 
the legatee shall partake of his bounty, provided only that 
permanent enjoyment be secured ; and there seems no 
reason why such intention should be defeated. I may add 
that a gift to be defeated by alienation need not take ttie 
form of a gift till alienation, but may be an out and out 
gift, with a proviso for a gift over on alienation.^ 

We have seen now that conditions or limitations 
against or on alienation, may be attached to life interests 
given to others, and that the alienation aimed at may 
be either voluntary, as by sale, or involuntary, as by 
bankruptcy. We have next to consider how far this j?ule 
is applicable, when the life-tenant happens to be the 
settlor himself ; in other words, the question is, how far 
a man may settle property on himself for life, to go oyer 
on his alienation. It is manifestly against public policy 
that a man should be allowed to settle property on him- 
self till he voluntarily alienates it and to provide that upon 
such voluntary alienation, it should go over ; a man 
cannot be allowed to covenant, that if he sells his estate, 
the purchaser shall not have it, but it shall go to a trustee 
who is to apply the rents and profits for the benefit of 
the vendor and his family.* Similarly, it is deemed against 



Bq., 209 ; (1869) 4 Ch. App., 296 ; 
Ea^. Eyston (1877), 7 Ch. D., 145 ; 
Hurst V. Hurst (1882), 21 Oh. D., 
278 ; Nixon, v. Verry (1885), 29 Ch. 
D., 196 ; Re Levy's Trusts {V^S),2f) 
Ch. D., 119 ; Robertson v. Richard- 
son (l9S5),dOCh, D., 623. 

» WUkinson v. WUkinson (1819), 
3 Swanst., 515. It has sometimes 
been said, however, that though a 
limitation over of a life estate on 
alienation is good, a condition 
without a gift-over is not ; Stroud v. 
Norman (1863), Kay, 313 (330), per 



Wood, V.C. But, as pointed out 
by Turner, V.C, in Rochford v. 
iyacJfcman (1852). 9 Hare, 475, this 
is based upon a misapprehension 
of Lord Eldon's observations in 
Brandon v. Robinson (1811), 18 
Ves., 429. See also Joel v. Mills 
(1857), 3 K. & J., 458 ; Pearson v. 
Dolman (1866), L. R., 3 Eq., 316 

(320). 

» Phipps V. Ennismore (1827), 
4 Russ., 131. The contrary view 
taken in Knight v. Brovm (1861), 
30 L. J. Ch., 649 ; and Re Detmold 
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public policy to allow a man to settlo property on him- 
self until his death or bankruptcy and then ovei» ; in other 
words, the rule forbids a man, even for good consideration, 
to make a grant over of his life interest, contingent on his 
bankruptcy, as a condition precedent. If he reserves a 
life interest, it will go to his assignees on bankruptcy in 
spite of the condition or limitation, even though the gift 
over, after his death, is valid because made on good 
consideration.^ 

Lastly, we have to consider the validity of restraints -^^^e^a^^p^ of 

... •' . estates for 

on alienation, in relation to estates for years. Under yean*, 
the English law, a condition or conditional limitation on 
alienation, attached to an estate for years, is valid, and it 
seems to be well settled that forfeiture may take place on 
involuntary alienation, for instance, on bankruptcy.? . But 
if a lessee for years transfer his whole interest, he cannot 
put any condition against alienation in the assignment, 
for there is no tenure between him and the assignee.' 

I may observe that although it is undoubtedly the Principles of 
duty of the Court to give eflfect to the intention of the 
testator as far as the rules of law will permit, yet if a 
testator uses words which by their plain import give an 
absolute estate, the circumstance that he confers the same 
absolute estate upon a succession of legatees iii a manner 
incompatible anl inconsistent with the estate plainly 
given to the first, will not authorise the Court to alter the 
effect of the words by which that estate is given : in other 
words, if an absolute interest be given upon: an. express 
condition, which may be lawful in itself but is incom- 
patible with the free enjoyment of the property, the Court 
will not modify the absolute interest with a view to give 



(1889), 40 Ch. D., 685, can hardly 
be justified on principle. 

> Most of the cases hate arisen 
on marriage settlements. See 
Higinbotham v. Holme (1811), 19 
Ves., 88 ; Lester v. Garland (1832), 5 
Sim., 205 ; Exp. Oxley (1807), 1 BaU 
& B., 257 ; the limitation over is 



void, even though it is not for 
the benefit of the settlor's wife 
and children, see Exp, Vers (1812), 
19 Ves., 93 (99) ; Sffnge ▼. Synge^ 
4 Ir. Ch., 337. 

» Dyer 6, 45, 66, 79, 152 (1536-1558); 
Roe V. Gallwra (1787), 2 T. R., 133. 

• Co. Lit.. 223a. 
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6£Pect to the condition, but will declare the condition void 

in order to support the absolnte interest.^ 
Truudw of We shall conclnde this lecture with an examination 

Prcj)erty Act, ^£ ^y^ j^pj^ under Anglo-Indian law. It may be stated 

generally that the principles deducible from the English 

cases, are applicable in this country to questions 

relating to the conditions under which alienation of 

property may be restrained. Section 10 of the Transfer 

of Property Act provides that, " where property is trans^ 

ferre(f subject to a condition or limitation absolutely 

restraining the transferee or any person claiming under j 

him, from parting with or disposing of his interest in the 

property, the condition or limitation is void, except in 

the case of a lease where the condition is for the benefit 

of the lessor or those claiming under him ; provided that, 

property may be transferred to or for the benefit of ^ 

woman, not being a Hindu, Muhammadan or Buddhist, 

so that she shall not have power, during her marriage, to 

transfer or charge the same or her beneficial interest 

therein." Ton will not fail to observe, that although this 

section renders void all conditions which absolutely restrain 

the transferee from disposing of property, it is wholly • 

silent as to the validity of qualified restraints on aliena- • 

tion ; and it may be assumed that if a given condition 

does not violate the provisions of this as also of the two 

succeeding sections, its validity will have to be tested by 

the same principles as under the English law. At the 

same time, it must be remembered, this provision of the 

Statute did not introduce any novel doctrine into Indian 

law, but only crystallized what had been understood to be 

the law on the subject in a long series of cases.^ 

> Byng v. Strafiiyrd (1843), 5 Tagore (1872), 9 B. L. B., 377 ; 

Beav., 558 ; 12 L. J. Ch„ 169 ; con- Bhairo v. ParmeshH (1884), I. L, 

firmed on appeal Hoarev. Byng 'SL^l A\\,,S\&\ Mahramv. Ajudhia 

(1844), 10 CI. & P., 508 (524), 8 Jur.. (1886), I. L. R., 8 AU., 453; 

563^ Amiruddulah v. Nateri (1871), 6 

« Somtun Bysack v. Joggut Mad. H. C, 356 ; Kristna v. 

^SttiKtori (1859), 8 Moore I. A., 76; Shanmuga (1871), 6 Mad. H. C, 

Chunder Nath v. Gobinda Nath 2516 \ Ananihav.Nagavmthu {1^1), 

(1872). 11 B. L. B., 112 ; Tagore v. I. L. B., 4 Mad., 200. 



In BRITISH INDIA* 



29? 



One of the commonest oases in this country in \vhich Restraint on 
restraints on alienation are found, is a mortgage of ^^^^f^^riJ*" 
immoveable property. Mortgagors frequently covenant, gages. 
not to sell absolutely or to deal with in any other 
manner, the property included in the mortgage transaction. 
Such a covenant does not clearly operate to invalidate 
any subsequent alienation of the property, although 
the transfer in contravention of the covenant may be 
voidable, only in so far as it defeats the mortgagee's 
rights. In a recent oase^ in Calcutta, where a mortgagor, 
in contravention of a covenant in a mortgage deed not to 
alienate or charge in any way the mortgage premises, 
subsequently granted a zeripeshgi lease, it was held that 
the covenant did not render the lease invalid and did 
not entitle a purchaser, at a sale in execution of the decree 
on the basis of the mortgage, to maintain an action for 
ejectment against the lessee ; Sir Richard Garth, C. J., Garth, c. J. 
pointed out, that the only course open to the purchaser, 
was to bring a suit against the lessee to have his right 
declared to sell the property to satisfy his mortgage debt, 
so as to give the lessee an opportunity to redeem. The 
same view was taken by Mahmood, J., in a later case,* in Mahmood, j. 
which that learned Judge held, that a transfer of mortgage 
property in breach of a condition against alienation is valid, 
except in so far as it encroaches upon the right of the 
mortgagee, and with this reservation, such a condition 
does not bind the property so as to prevent the acquisition 
of a valid title by the transferee. 

You will have noticed that sec. 10 of the Transfer Exceptions. 
of Property Act refers to two exceptions from the general 



' Radha Prasad v. Monohur 
(1880), I. L. R., 6 Gal., 317. 

• AH Hasan v. Dhitja (1882), I. 
L. R., 4 AU., 518. Sm also Chunni 
v. Thakurdas (1875), I. L. B., 1 
All., 126 ; MtOchand v. Balgobind 
(1878), I. L. R., 1 All., 610 ; Lachmin 
V. Koteshar (1880), I. L. R., 2 AIL, 
826 ; Bam Saran v. AmrUa (1880), 
I. L. R., 3 AU., 369, which are 



discussed, and explained by 
Mahmood J., in his judgment. 
See also Venkata v. Kannam 
(1882), I. L. R., 5 Mad., 184, in 
which it was suggested, that the 
various decisions could be recon- 
ciled only on the view that the 
condition binds a purchaser for 
value, if he has notice of it. 
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rale. In the first place, the section provides that it is per- 
missible for a lessor to fetter the liberty of alienation which 
the lessee would otherwise possess, and this principle is 
applicable even to grants of permanent leases.^ It must be 
pointed oat, however, that if a clause in a lease merely 
stipulates that the lessee shall not transfer his interest to 
any third person, and that such transfer shall be void, but 
does not reserve a right of re-entry, it is apparent- 
ly inoperative, inasmuch as it cannot be said to be s^ 
condition for the benefit of the lessor.* In the absence of 
an express provision for re-entry, the breach of a covenant 
not to alienate or sub-let without the landlord's consent, 
may give rise to an action for damages.* In the second 
place, the section makes an exception in favour of married 
women, other than Hindus, Muhammadans and Buddhists. 
The eflFect of this proviso is merely to except from the gene- 
ral rule laid down in the section, the particular case of a 
married woman ; it does not give to a restraint upon aliena- 
tion, any greater validity than it possessed before the Act. 
A covenant against alienation refers ordinarily to an 
alienation by act of parties and does not consequently 
affect an assignment by operation of law, for example, 
by a sale in execution of a decree ; if, however, there are 
express words, referring to involuntary alienation, eflFect 
will be given to them.* 



» Vyankatraya v. Shivram (1883), 
I. L.R.,7Bom..256(260). 

*NUmadhubv, iVara«am (1890), 
I. L. R., 17 Cal., 826 ; Golak Nath 
V. Mathuranath (1891), I. L. R., 
20 Cal., 273. It has been held, 
that a power of entry reserved 
does not apply to the breach of a 
negative covenant, such as a cove- 
nant not to assign the premises 
without the lessor's consent ; see 
West V. Dohh (1870), L. R., 5 Q. B., 
460 ; Hyde v. Warden (1877), 3 Ex. 
D., 72. 

• Lepla V. Rogers {1%^), 1 Q. B., 
31 ; where a lessee, in breach of a 



covenant not to assign or sub-let 
without the consent of his lessor, 
sub-let the premises to a person 
for use as a turpentine distillery ; 
he was held liable for damages, 
as the premises were burnt down 
by a fire in consequence of the 
use for the business for which 
they had been taken. 

 Vyan Katraya v. SMvram, 
(1883), I. L. R., 7 Bom., 256; 
Tamayav. Timapa{l88S)j I. L. R., 
7 Bom. , 262 ; Subbaraya v. Krishna 
(1882), I. L. R., 6 Mad., 159; lU 
WestHopetown Go, (1890), I. L. R., 
12 All., 192^ 
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Section 11 of the Transfer of Property Act provides Transfer of 
as follows : " Where, on a transfer of property, an interest Act, Sec. ii. 
therein is created absolutely in favour of any person, but 
the terms of the transfer direct that such interest shall 
be applied or enjoyed by him in a particular manner, he 
shall be entitled to receive and dispose of such interest as 
if there were no such direction. Nothing in this section 
shall be deemed to affect the right to restrain, for the 
beneficial enjoyment of one piece of immoveable property, 
the enjoyment of another piece of such property," or to 
compel the enjoyment thereof in a particular manner." 
The rule laid down in this section, is in substantial agree- 
ment with the principle deducible from English cases, and 
I need only call your attention to some illustrations from 
our law. Thus it has been held, that an agreement made Restraint upon 
^on a division of a family property, restricting the right of ^^ * ^^^ 
the parties to dispose of it if they should die without issue, 
is voidi as it practically takes away one of the most 
important legal incidents of the property.^ Similarly, 
it has been held, that a provision in a will, the effect 
of which is to postpone partition, is inoperative.^ But 
where, on a partition, the parties agree not to alienate 
their shares, it has been doubted whether it may not bind 
the parties themselves, though it might not bind their 
descendants or purchasers from them.' 

The proviso to the section treats of the very import- Restrictive 

J !• p i. • j.« i. i.i_ j« • « covenants. 

ant question oi restrictive covenants, the discussion of 
which hardly falls within the scope of the present lecture. 
Upon general principles, it is not competent to a grantor 
to create rights unconnected with the use or enjoyment of 

* Venkataramana v. Braimnatm B. L. R., O. G. J., 1^ ; Ramdhone 
, 4 Mad. H. C, 345 ; Rajender v. Anand Chunder (1864), 2 Hyde, 



V. Sham Chand (1880), I. L. B., 93; Rajmder v. Sham Chand 

6 Gal., 106 ; itom/ingfa V. F^rupaA;- (1880), I. L. R., 6 GaL, 106; 

sH (1883), I. L. R., 7 Bom., 538. BanUinga v. Virupakshi (1883), I. 

* Makoonda v. Ganesh (1875), L. R., 7 Bom., 538 ; in which last 

I. L. R., 1 Gal., 104. case it was held, that even the 

' Venkataramanna v. Bratnanna parties thereto are not bound by 

(1860), 4 Mad. H. G., 345; Anand such an a^^reement. 
Chundrav, Pran Kristo (1869), 3 
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land and annex them to it^ so as to constitnte a pro- 
perty in the grantee. But restrictions may be imposed 
on the power to deal with one property with a view 
to the improvement or better enjoyment of another 
McLean property. In a recent case before the Privy ConnciP the 
McKay, Owner of some land had sold a part of it and entered into 
an agreement with the purchaser that an adjoining plot 
of land should never be sold, but lefk open for the common 
benefit of both parties and their successors ; it was held 
that a "perpetual restriction upon the sale of the land was 
invalid, but that the agreement to leave the open space 
for the common advantage of both parties did not contra- 
vene any rule of law and entitled the person who held the 
vendee's land to enforce the obligation against the person 
who held the vendor's land. You must remember, how- 
ever, that even such a restrictive covenant may cease to be 
enforceable, if the character of the property sold so 
changes as to make the restriction unjust and unreasonable.^ 
^osferof Section 12 of the Transfer of Property Act treats of 

^. 12. ' the validity of conditions making an interest determinable 
on insolvency or attempted alienation, and provides as 
follows : " Where property is transferred, subject to a 
condition or limitation, making any interest therein re- 
served or given to or for the benefit of any person, to 
cease on his becoming insolvent or endeavouring to 
transfer or dispose of the same, such condition or limita- 
tion is void. Nothing in this section applies to a condition 
in a lease for the benefit of the lessor or those claiming 
under him." The rule laid down in this section is in 
substantial agreement with the principles of English law 
as I have already explained them to you, and really forms 



* Ackroyd v. Smith (1850), 10 G. ed to make it appurtenant. 

B., 164 ; where it was held that a * McLean v. McKay (1873), 

right of way cannot be granted, L. R., 5 P. C, 327. 

80 as to pass to the successive * Duke of Bedford v. Trustees 

owners of land as such, in cases of the British Museum (1822), 2 

where the way is not connected in Myl. & K., 562 ; Doherty v. AUman 

some manner with the enjoyment (1878), 3 App. Gas., 709 (730). 
of the land to which it is attempt- 
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an exception to the general rale laid down in sees. 31 Transfer of 
and 32, that it is competent to a grantor to annex a secfi2!^ ' 
condition subsequent upon the happening of which the 
graui shall be defeated.^ But I must point out to you, 
that as a condition framed with the object of defeating 
the creditors of the transferee, when he becomes insolvent, 
is void, the property would pass to the assignee in insol- 
vency. A diflferent rule, however, seems to be deducible 
from sec. 107, ill. (g) of the Indian Succession Act : 
" An estate is bequeathed to A until he shall take* 9,dvan- 
tage of the Act for the Relief of Insolvent Debtors, and 
after that event to B. E*s interest in the bequest is 
contingent until A takes advantage of the Act." 

Here I must bring to a close my series of lectures Conclusion. 
on the law of perpetuities in this country. It has been 
my constant endeavour to present to you not merely the 
^precepts of the law as they are, but also the reasons for 
their present form. This process, by which we trace legal 
rules and formulas to the first principles that lie at the 
foundation of our system of jurisprudence, may occasion- 
ally appear to be dry and uninteresting ; but once you are 
familiar with it, let me assure you, you will find nothing- 
more stimulating to your intellect. Never forget, that, 
in the words of one of the foremost jurists of this genera- 
tion, law is neither a trade nor a solemn jugglery, but a 
true and living science. It may not be open to every one 
of you to attain eminence in the practice of your profes- 
sion like the sergeant who lives immortal in the pages of 
the poet, and of whom it is said : 

**For his science, and for his heigh renoun, 

Of fees and robes hadde he man^ oon. 

In termes hadde he caas and domes alle, 

That from the tjme of King William were falle." 

But it is open to each and every one of you 
to love law as a science and to feel the full dignity 
of being a minister at its altars. Endeavour, therefore, 

* See Hormtuji v. Dadabhai rities were discussed, as the pro- 
(1895), I. L. B.,' 20 Bom., 310, visions of the Transfer of Property 
where the leading English autho- Act were not applicable. 
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not to gather legal formulas, to be applied as the interest 
of this or that litigant may require, but to trace out legal 
principles from their first dim lights and paly glimmers, 
till they stand embodied before you with a clear and st^tafly 
brightness. If yon leave not this path, your forensic 
arguments are bound to be distinguished for masculine 
sense, solid reasoning and forcible illustration ; and, 
what is more, yon will avoid what has been described by 
one of the most venerated thinkers of modern England 
as the. inevitable operation of legal studies and practice, 
namely, that " they sharpen, indeed, the intellect, but like 
a grindstone, narrow whilst they sharpen." 
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Marriage settlement 

appointments ui.der power in, when too remote .. ... 2\Q — 218 

alienation of life interest •.. ... ■• ••• ••* 296 



> •' 



298 



ut 



Perpetuities, Rule against- r^ntin^ed. 

Scope and Corollaries — continued, 
absolute interest need not take effect witbin the period .. 
poi^t'ibilitgr of woman being |>aat child bearing ... ... • 

contingency postponed for number of lives in existenoe together 

status of child 6n ventre sa mere 

considered b i*n for its own beuetit 

but not for benefit of third person 

period of gestation, when allowed .. ... 

life-inteiest, in favour of unborn person, in English law ... 
vest^ interest ^lot affected 
easementa, not affected 
- equitable eafijemente, not affected .»■ ... .. 

application of rule to rights of entry ... 

right of entry upon failure to pay rent ... 

covenant for pre-emption, how far affected 

mortgages, how far affected ... . .-. 

future interest void for remoteness, though alienable 
direction for accumulation transgressing rule, void 

Limits of the rule 
applicable to personal as well as real estate 
po^ible, not actual, events alone considered 
period from which time runs .. 

in the case of deeds, from the date ... 

in tbe case of wills, from the death of the testator .. 
Colonies, rule in force in .... ^ 

limitations after failure of issue or heirs ... ... ... 

limitation after general failure of issue void as against rule 

unless it be restricted to issue living at the death ,... . «,. 

or it must ueceeaarily vest within the period . ... 

term, to arise after a general failure of issue, if it be preoed^t 
to the estate tail, is too remote ... _ ... .... ... 

Rule as it affects remainders . ' * 

possibility upon a possibility, invalid in legal limitatibna of real 
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if some may not answer description within the period,, whole 
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one member of class named, effect of ... 
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l^WpetuitieB, Rule t^gainst^-eonUnued. Pd0e. 
Limitations to persons answering a particnf^ir description 

limitation to person not in esse on attaining a qualification not 

• neceffiarily attainable within the limits of the rule, invalid * ••• 107 

to a class which may include individuals coming int6 existence 

beyond the* limits of the rule /«. <•• ..< ... 140 

unborn children of person in esse, gifts to, valid, under English law 182 

limitation following such gifts, valid, if within limits of the riile ... 102 

effect of the words " as far as rules of law or equity permit " ... 210 

• Rule as afectii^ powers of appointment 

particular powen ... ... ... ... f.. ... 184 

power not void for embracing objects beyond limits of rule ... 185 

must be exercised in favour of objects within the rule ...~ 186 

to determine its validity, appointment to be read as if inserted in 

instrument creating power ... ... ... ... ...- 191 

or in case of a will, as if inserted at the death of the testator ... 191 
appointment for a limited interest with a general power to appoint, 

^ , when good as equivalent to absolute gift .•• <.. 200 

appointment to a class too remote as to some, void altogether 201, 202 

^en^oZ powers, application of rule to ... ... ••• ... 200 

Powers of charging, sale, dbc. 
trusts for sale, how far valid under rule ... ..• «•. 205 

general powers of sale and exchange, how far valid ••• ••• Sk)6 

powers of management to trustees, how far valid ... «.. 205 

effect of a limitation being too remote, on subsequent limitation ••• 106 
if limitation be too remote, subsequent limitations are void 106 — 109 

even if object of void limitations should never exist ... ••• 107 

except in case of contingency with double aspect when one alternative 
is within limits of rule .. ... . ••• ... 110-113 

subsequent limitation after gift not within rule must accord with 
i previous valid limitations ... ... ... ... 115,116 

prior valid estate not enlarged ... ... ... - 116, 117 

^ Cases where the rule does not tbpply 

vested interest ... ... ... ... •.. 84, 118 

personal contracts ••• ... ••• ... ... .^ 123 

restrictive covenants ... ..• ... *•* . ••* ^^^ 

covenant for perpetual reneWal of a leaie ..• ... ... 104 

acctmiulatidn for payment of debts ..• ••• ... ' 254,262 

absolute gift not cut down by subsequent clause obnoxious to rule 213 
implied estates hot raised where they would be void for remoteness 210 
cy prh, general intentiOii of test^tbr tei^ri^ out by the doctHne of ' 219 
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OoiM whsr0 the rule doee not apply — continaed. 

by giving estate tail instead of life interest to unborn person 

when doctrine is not applicable ... ... ,., 

Exoeptione from rule against perpetuities 

corporations ••• ••• «.. ... ••» 

cnarivies ••• ••• .•■ ••• ••• ••• 

customary easements ... ... ..• 

perpetuity cannot be created in favour of an individual by the inter- 
vention of a charity ••• ... ••• ••• 

gift over after *^t to charity void if it is too remote 

entails created by Act of Parliament 

Possibility upon a possibility 

void in legal limitations of real estate 

invalidity of gift on 

without support in authority ... ... ... 

Lord Coke admits unsound 

doctrine, now exploded ... .•• ... .*• 

supposed origin of invalidity of successive life remainders 

Posthumous child 

status ot ... ... •*■ ... ••• 

Postponement of enjoyment 

of absolute vested gift after twenty -one, is invalid ... ••• 257 J 

beyond period allowed by rule against perpetuities, is good if the ^ 

gift is vested ••• ••• ... ... ••• >•• 84 

Power 

how affected by rule against perpetuities ... ••• 163— fi06 

definition of .,. ,,\ ... ... ... ... 183 ! 

how vitiated ... ... ... ... .«. ••• 184 

bad, if creates perpetuity ... ... ... .,* .... 184 

exercisable at remote period, void altogether ... ... i.. 184 

good, if donee or occasion for execution, confined within required 

j.imits ... ••• ..• ••• ... ••• ••• loR) 

to unborn life-tenant, remote ••• ... ... ... ... 185 

but good, if absolute general ••• ... ... ... ... 185 

general, to appoint by deed, equivalent to ownership ••• ••« 185 

otherwise, if consent necessary .... ... ... ... 185 

illustrations of remote powers ... ... ... ... 186 

separableness of powers, subject to same rule as direct limitations 186 

power, bad in part, fails entirely unless separable ... ... 187 
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power, not bad, because capable of bad use ... ... .<. 189 

not bad because possible appointment may be too remote ... 189 

vemoteitkess of appointment dates from creation of power, not from 
time of exercise ... ... ••• ••• ... 190, 201 

appointment must be read into original instrument ••. ••• 191 

meaning of this rule, explained ... ... ... 191,192 

appointment not good, unless estate limited could have been created 
by donor under Hindu law ... ••• «.. 191, 193 

^ rules deducible from the Tagore case ... ... ... ... 194 

English law of powers, not to be generally applied to Mig;idus ... 195 
but theory of powers may be based by analogy upon law of adoption 194 
nature and extent of this analogy to law of adoption examined 195, 196 
decision of the l^vy Council discussed ... ••• 195,197 

Bombay cases ... ... ... ... ... 197,198 

distinction between powers created by deed and by will ... ... 199 

characteristic of general powers ... ... ... ... 200 

exercise by a married woman of general testamentary power ... 200 
effect of invalid appointment, similar to effect of invalid limi- 

ut vion •*• ,... ... .•• ... ... ... J\j X 

invalid appointment does not affect prior valid appointment ... 201 

void appointment does not accelerate dependent appointments ... 202 
consequence of remoteness of power, when gift is to class ... 202 

view of Lewis in such cases ... ... ... ... 202, 203 

doctrine of election in reference to powers ... ... ... 203. 

exception to the doctrine of election ... ... . 204, 205 

power to trustees to sell, exchange and lease, not bad for remote- 
ness ••• ... ••• ••* ••• ..* ... 205 

true reason, destructibility of power ... ... ... ... 206 

theory of modifying clauses ... ... ... 213 — 215 

Pre-emption 

validity of covenant for ... ... ... ... ... 130 

:?K>perty 

Ifceories of the origin of ... ... ... ... ... 9 

alienation, growth of the idea of ... ... ... ... 11 

testamentary disposition, growth of the idea of ... ... 12 

full ownership, idea of ... ... ... ... ... 13 

unlimited imposition of restraint on alienation, why not permis- 
sible f.f ... ... ... •.. ... 14| 15, 16 

Public policy ^ 
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separable and alternative gif tB»i 
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failing as remote, may leave original gift good 

SuperstltioiiB usae 
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masses, bequests for, valid in India ... 
Colonies or India, statutes not imported into 

Thallumon Act 

periods allowed for accumulation under 
See Accumulation. 

Tomb 

bequest to keep in repair whether a charity 

Trusts 

in relation to remoteness ... ••• ... - .v. 

trust bad, unless equitable interest arises within limits of rule 

executoi^ trust how affected by remoteness ... 

decision of the House of Lords explained and discussed 

Vested remainder 
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distinguished from contingent remainder 

questions of construction 

application of the rule against perpetuities to ... 

Village community 

history and growth of •«. 
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